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Notice of Nondiscrimination:

Fort Smith Transit shall not discriminate on the basis of race, color, national origin, or sex in the
award and performance of any DOT assisted contract or in the administration of its DBE program
or the requirements of 49 CFR Part 26. The recipient shall take all necessary and reasonable steps
under 49 CFR Part 26 to ensure nondiscrimination in the award and administration of DOT assisted
contracts. The recipient’s DBE program, as required by 49 CFR Part 26 and as approved by DOT,
is incorporated by reference in this agreement. Implementation of this program is a legal obligation
and failure to carry out its terms shall be treated as a violation of this agreement. Upon notification
to FST of its failure to carry out its approved program, the Department may impose sanction as
provided for under 49 CFR Part 26 and may, in appropriate cases, refer the matter for enforcement
under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et

seq.).

This notice is available in large print, on audio tape and in braille and language assistance is
available for limited English proficiency upon request.



INTRODUCTION

Fort Smith Transit (FST) has established a Disadvantaged Business Enterprise (DBE) program in
compliance with regulations of the U.S. Department of Transportation (DOT), 49 CFR Part 26
which details Fort Smith Transit’s process for setting the FFY’s 2018-2020 overall goal for DBE
participation in federally assisted transit projects.

49 CFR 26 requires that this goal be submitted for review by the Federal Transit Administration
(FTA). This submission must include 1) A description of the methodology used to establish the
goal, including the base figure and evidence with which it was calculated, and the evidence relied
on for any adjustments; and 2) A projection of the portions of the overall goal expected to be met
through race/gender-conscious measures, respectively; and should include 3) A summary listing of
relevant available evidence of disparity and, where applicable, an explanation of why that evidence
was not used to adjust the base figure.

For any questions or comments contact: Ms. Lori Carr Fort Smith Transit
DBE Liaison Officer P.O. Box 1908
Transit Superintendent Fort Smith, AR 72902

Phone: (479) 784-2319
Policy Statement

It is the policy of Fort Smith Transit to ensure that DBE’s, as defined in part 26, have an equal
opportunity to receive and participate in DOT assisted contracts. It is also our policy:

1. To ensure nondiscrimination in the award and administration of DOT assisted contracts;

2. To create a level playing field on which DBE’s can compete fairly for DOT assisted
contracts;

3. To ensure that the DBE program is narrowly tailored in accordance with applicable law;

4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are permitted
to participate as DBE’s;

5. To help remove barriers to the participation of DBE’s in DOT assisted contracts;

6. To assist the development of firms that can compete successfully in the market place outside
the DBE program.

The Transit Superintendent has been delegated as the DBE Liaison Officer. In that capacity, the
superintendent is responsible for implementing all aspects of the DBE program. Implementation of
the DBE program is afforded the same priority as compliance with all other legal obligations
incurred by Fort Smith Transit in its financial assistance agreements with the Department of
Transportation.



Fort Smith Transit has disseminated this policy statement to the appropriate officials of the
organization and all of the components of the organization. We have distributed this statement to
DBE and non-DBE business communities that perform work for us on DOT assisted contracts.
Distributions include Arkansas Highways and Transportation Department, Transit Advisory
Commission, local media, local minority based media.
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SUMMARY

Proposed DBE Goal for Federal Fiscal Years 2018-2020

The Fort Smith Transit (FST) proposes the following goal for participation by DBE’s on federally
assisted transit contracts for FFY’s 2018-2020:

Total DBE Goal 4.7%

FTA/DOT assisted contracts that FST expects to award during FFY 2018-2020 is estimated at
$1,818,000 in total project cost, of which $1,566,200 are estimated in FTA funds. FST was exempt
from DBE requirements FFY’s 2015-2017 due to insufficient contractual obligations. The dollar
amount was derived by reviewing a list of anticipated constrained projects FFY’s 2018-2020.

Therefore, FST has set a goal of expending $73,611 in FTA, or $85,446 in total project funds with
DBE’s FFY 2018-2020.

Public Participation Process

In anticipation of the plan, the FST Transit Director made three separate presentations to students
and faculty at the University of Arkansas, Fort Smith campus. The director provided an overview
of transit services and planned projects for the service area. The transit director provided a similar
overview at the Noon Exchange Club at the Fianna Hills Country Club and the Women’s
Philanthropic Club at a private residence in Fort Smith.

This report will also be provided to various interested groups during routine City of Fort Smith
ward meetings with an offer to meet individually and discuss the proposed goal and rational used to
develop the goal.

FST published a notice in both English and Spanish announcing the proposed overall goal in the
Times Record, Arkansas Democratic-Gazette and the Lincoln Echo on May 28, 2017. The notice
informed the public that the proposed goal and its rational was available for inspection on the City
of Fort Smith’s website http://www.fortsmithar.gov/index.php/departments/transit or during normal
business hours at the department’s office on 6821 Jenny Lind Road, and that written comments
would be accepted for forty-five (45) days from the date of the notice. No comments were received
as a result of the postings, displays or presentations.




DESCRIPTION OF METHODOLOGY

The methodology used to calculate the FST’s FFY 2018-2020 DBE goal was based on the information
provided in 49 CFR Part 26 and specifically Part 26.45 for goal setting information. Other related
information was obtained from website search activities.

Background Information

FST provides fixed route, paratransit and demand response public transportation within the city
limits of Fort Smith. FST uses federal grant assistance in conjunction with local matching funds to
facilitate the operating and capital needs for the public transportation program in Fort Smith,
Arkansas. FST made concerted efforts in the past and will continue to work in concert with the
Arkansas Highway and Transportation Department and local officials to encourage business
entrepreneurs to seek application and qualification from AHTD’s DBE program. However, it is
widely known across the state and by officials at AHTD that despite cooperative efforts to identify
minority contractors for certification as disadvantage enterprises, the number of certified DBE
contractors remains limited.

STEP ONE: DEVELOPMENT OF THE BASE GOAL

In Step One of the goal setting process, contractactable items were identified and a weighted
average figured for each item. Then the base goal was figured using the relative availability
(percentage) of DBE’s in Arkansas to perform contracts (both prime and sub) scheduled for FFY
2018-2020. These percentages can be calculated as follows:

Base Goal = Ready, Willing and Able DBE’s = Relative Availability
All Firms, Ready, Willing & Able (DBE’s & Non-DBE’s)

To further refine this percentage, weighting was applied using both the percentage of work to be
done and the availability of DBE’s to perform each work category. Reference materials were taken
from a combination of website search efforts. The official North American Industry Classification
System (NAICS) website was used to determine classification codes and the 2012 economic census
data page from the U.S. Census was used to determine the number of firms available for the state of
Arkansas [census.gov/programs-surveys/economic-census/data/tables.html]. No relevant
information was available in the economic data page of the U.S. Census for NAICS Code 334290
so a separate BING search was performed which provided a list of manufactures specific to the
signal priority system firms and nine (9) firms were identified in the U.S., however no firms were
identified in Arkansas. The number of DBE firms was taken from the Arkansas Highway and
Transportation Department’s website listing of certified DBE’s. The weight of each category was
determined by calculating the relative availability of DBE’s in that category against the weight of



contracting funds in each category. See the table below for a detailed explanation of methods used
to determine the base goal.

Years, | NAICS Description. [ Estimiied Eilimued FTA | %oftotal | No of ]r;-‘n G !,l.__a_liﬂli.vc.. Weighted
Contractual e S, DBE's, firms Availability | Average
Obligations Total | Obiigritons: | Weight
2018 541330 CNG Fueling $18,000 $16,200 1% 20 341 .059 .00059
Station and Facility
Design Services
2018 236220 CNG Maintenance $300,000 $270,000 17% 10 341 029 .0049
Facility
Modifications
2018 237120 CNG Fueling $800,000 $720,000 46% 0 64 0 0
Station Installation
2018 511210 Replace Scheduling $200,000 $160,000 10% 0 29 0 0
Software
2018 237310 Repair of $500,000 $400,000 26% 48 330 14 0364
2019 Accessible
Pathways
2018
2020 Total Projects $1.818.000 $1.566,200 100% 78 1,114 4.7%

STEP TWO: ADJUSTMENTS

There were no disparity studies performed within the market area in the past several years.

Past Participation

FST received a letter of DBE program goals and methodology exemption on November 17, 2014, from Ms.
Rebecca E. Rand, Region VI Civil Rights Officer for FFY 2015-2017. Therefore, no medium participation
exist to serve as adjustments.

DBE MEDIUM PARTICIPATION FFY 2015-2017 0%

STEP ONE BASE GOAL 4.7%
TOTAL 4.7%
GOAL 4.7%

Analysis of Failure to Meet DBE Goal:

FST recognizes the need to assess past participation in determining goal accomplishment status. With no
goal history occurring in the past three years, FST considers FFY 2018-2020 goal as a fresh starting point.

We are aware there is the difficulty of signing and maintaining certified DBE’s in Arkansas to support the
transit supply industry. The DBE application process discourages many businesses. AHTD is actively
promoting existing certified DBE programs and their products to our subrecipients. AHTD requires
subrecipients across the state to make a good faith effort to contact and do business with minority or DBE
businesses. FST also encourages minority businesses to become certified DBE’s in Arkansas.



RACE/GENDER NUTERAL AND
RACE/GENDER CONSIOUS DETERMINATION

The next step is to forecast the race/gender-neutral and race/gender-conscious portion of the step two
adjusted goal. It is stated in 49 CFR 26.51, the maximum feasible portion of your overall goal must be met
using race/gender neutral means of facilitating DBE participation. Race/gender-neutral participation
includes: 1) DBE’s who win prime contracts through customary competitive procurement procedures; 2)
DBE’s who are awarded subcontracts on prime contracts that do not carry a DBE goal; and 3) DBE’s who
are awarded subcontracts in excess of the stated project goal.

The following considerations were made when determining the race gender-neutral and race gender-
conscious component of the goal setting process.

Past Race/Gender-Neutral Participation by DBE’s on Transit Projects

It is FST’s understanding that DBE participation has been low statewide. This can be attributed to
difficulty in identifying ready, willing, and able DBE’s to participate in small procurements. The primary
cause is low participation by DBE’s in the certification process. FST will assist AHTD in their efforts to
encourage potential DBE’s to complete the required certification process.

The DBE Goal for FFYs 2018-2020 is 4.7% entirely with race-neutral DBE participation.

GENERAL REQUIREMENTS

Objectives

The objectives of Fort Smith Transit’s DBE program can be found in the introduction
section of this plan.

Applicability
Fort Smith Transit (FST) is the recipient of Section 5307 small urban federal transit funds.

Definitions

Definitions are contained in Section 26.5 of Part 26 for this program.



Record Keeping Requirements

- Uniform Report of DBE Awards or Commitments and Payments

FST will report DBE participation to the Federal Transit Administration (FTA) using the
Uniform Report of DBE Awards or Commitments and Payments form found in Appendix B
of 49 CFR Part 26. 49 CFR Part 26 is included as Attachment 4.

- Bidders List

FST will maintain a bidders list, consisting of information about all DBE and non-DBE
firms that bid or quote on DOT assisted contracts. The purpose of this requirement is to
allow use of the bidder’s list approach to calculating overall goals. The bidders list includes
the name and address of all non-DBE’s and qualified DBE’s.

FST will collect this information by ensuring, through contract clause, the bidders and
subcontractors are qualified DBE’s or non-DBE’s by referencing the Unified Certification
process as well as the Small Business Administration (SBA) directory.

- Contract Assurance

FST will ensure that the following clause is placed in every DOT assisted contract and
subcontract:

The contractor, sub-recipient, or subcontractor shall not discriminate on the basis of race,
color national origin, or sex in the performance of this contract. The contractor shall carry
out applicable requirements of 49 CFR part 26 in the award and administration of DOT
assisted contracts. Failure by the contractor to carry out these requirements is a material
breach of this contract, which may result in the termination of this contract or such other
remedy as the recipient deems appropriate.

ADMINISTRATIVE REQUIREMENTS

DBE Program Updates

Since FST anticipates awarding more than $250,000 in FTA operating assistance in FFY 2018-
2020, we will continue to carry out this program until all funds from DOT financial assistance have
been expended. We will provide to DOT updates representing significant changes in the program.



DBE Liaison Officer (DBELO)

FST has designated the following individual as the DBE Liaison Officer:

Transit Superintendent
6821 Jenny Lind
479-783-6464
fransit@fortsmithar.gov

In that capacity, the DBELO is responsible for implementing all aspects of the DBE program and
ensuring that FST complies with all provisions of 49 CFR Part 26. The DBELO has direct,
independent access to the Transit Director concerning DBE program matters. An organizational
chart displaying the DBELO’s position in the organization is found in Attachment 1 to this
program.

The DBELO is responsible for developing, implementing and monitoring the DBE program, in
coordination with other appropriate officials. The duties and responsibilities include the following:

1. Gathers and reports statistical data and other information as required by DOT.

2. Reviews third party contracts and purchase requisitions for compliance with this program.

3. Ensures that bid notices and requests for proposals are available to DBE’s in a timely
manner.

4. Identifies contracts and procurements so that DBE goals are included in solicitations (both

race-neutral methods and contract specific goals attainment and identifies ways to improve

progress).

Analyzes FTS’s progress toward attainment and identifies ways to improve progress.

Participates in pre-bid meetings.

Advises the Transit Director on DBE matters and achievements.

Provides DBE’s with information and assistance in preparing bids, obtaining bonding and

insurance.

9. Plans and participates in DBE training seminars.

10. Provides outreach to DBE’s and community organizations to advise them of opportunities.

Sl

DBE Financial Institutions

It is the policy of FST to investigate the full extent of services offered by financial institutions
owned and controlled by socially and economically disadvantaged individuals in the community, to
make reasonable efforts to use these institutions and to encourage prime contractors on DOT
assisted contracts to make use of these institutions. FST will make every effort to identify and use
such institutions. We will also re-evaluate the availability of DBE financial institutions every year.
To-date there have been no such institutions identified but will continue to research the availability.



Prompt Payment Mechanisms

- Prompt Payment
FST will include the following clause in each DOT assisted prime contract:

The prime contractor agrees to pay each subcontractor under this prime contract for
satisfactory performance of its contract no later than thirty (30) days from the receipt of
each payment the prime contract received from FST. Any delay or postponement of payment
from the above referenced time frame may occur only for good cause following wrilten
approval of FST.

- Retainage
FST will include the following clause in each DOT assisted prime contract:
The prime contractor agrees to return retainage payments to each subcontractor within
thirty (30) days after the subcontractors work is satisfactorily completed. Any delay or
postponement of payment from the above referenced time frame may occur only for good

cause following written approval of FST.

Monitoring and Enforcement

FST has established an internal review process and will implement progressive project meetings to
monitor and enforce the prompt payment and return of retainage.

Directory

FST has entered into an agreement with the Arkansas Highway and Transportation Department
(AHTD) to utilize their DBE certification list. AHTD agrees to administer certifications and re-
certifications, no change affidavits, notices of changes, personal net worth statements and any other
necessary documentation from firms eligible to participate as DBE’s. The directory lists the firm’s
name, address, phone number, date of the most recent certification and the type of work the firm has
been certified to perform as a DBE. The directory is updated at least annually and is available
through the AHTD website or hard copy by request. The latest directory may be found in
Attachment 2 to this program document or at http://arkansashighways.com select Programs then
“DBE Directory”.

10



Overconcentration

FST has not identified that overconcentration exists in the types of work that DBE’s perform.

Business Development Programs

FST has not established a business development program. We will re-evaluate the need for such a
program every year.

Monitoring and Enforcement Mechanisms

FST will take the following monitoring and enforcement mechanisms to ensure compliance with 49
CFR Part 26.

1. We will bring to the attention of the DOT any false, fraudulent, or dishonest conduct in
connection with the program, so that DOT can take the steps (e.g., referral to the
Department of Justice for criminal prosecution, referral to the DOT Inspector General,
action under suspension and debarment or Program Fraud and Civil Penalties rules)
provided in 26.109.

2. We will consider similar action under our own legal authorities, including responsibility
determinations in future contracts.

3. We will also provide a monitoring and enforcement mechanism to verify that work
committed to DBE’s at contract award is actually performed by DBE’s. This will be
accomplished through the provisions of the Davis-Bacon employee interviews.

4. We will keep a running tally of actual payments to DBE firms for work committed to
them at the time of contract award.

Small Business Participation

FST has incorporated a non-discriminatory element to its DBE program, in order to facilitate
competition on DOT assisted projects by small business concerns. The Small Business Program is

provided at Attachment 5.

GOALS, GOOD FAITH EFFORTS, AND COUNTING

Set-Asides or Quotas

FST does not use quotas in any way in the administration of this DBE program.

11



Overall Goals

FST will submit its triennial overall DBE goal to FTA on or before August 1 of the year specified
by FTA.

FST will also request use of project-specific DBE goals as appropriate, and/or will establish project-
specific DBE goals as directed by FTA.

Goal Setting and Accountability

FST, on an annual basis, will analyze in detail the reason for the difference between the overall goal
and the actual awards/commitments throughout the prior year. Revisions will be considered
regarding the need for contract goals following each annual review.

Transit Vehicle Manufacturers Goals

FST will require each transit vehicle manufacturer, as a condition of being authorized to bid or
propose on FTA assisted transit vehicle procurements, to certify that it has complied with the
requirements of this section. Alternatively, FST may, at its discretion and FTA approval, establish
project-specific goals for DBE participation in the procurement of transit vehicles in lieu of the
TVM complying with this element of the program.

Good Faith Efforts Procedures

In those instances where FST’s DBE goal does not meet the verified countable DBE anticipated
participation, it will document its adequate good faith efforts to meet the DBE goal, even though it
was unable to do so.

Counting DBE Participation

FST will count DBE participation toward overall goals as provided in 49 CFR 26.55.

DBE CERTIFICATION

Unified Certification Program

FST is a member of a Unified Certification Program (UCP) administered by the Arkansas
Highways and Transportation Department (AHTD). The UCP will meet all the requirements of this
section. FST will use and count for DBE credit only those DBE firms certified by the AHTD.
Attachment 3 is a description of the UCP. For more information on the UCP, contact the AHTD at
P.O. Box 2261, Little Rock, AR 72203-2261 or (501) 569-2000.

12



ATTACHMENT 1
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ATTACHMENT 2

DBE DIRECTORY
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ARKANSAS UNIFIED
DISADVANTAGED
BUSINESS ENTERPRISE
DIRECTORY

MARCH 15, 2017

Disadvantaged Business Enterprises
listed herein have been certified by the

ARKANSAS UNIFIED DBE
CERTIFICATION PROGRAM

THE FIRMS LISTED IN THE DIRECTORY HAVE BEEN CERTIFIED FOR NAICS
CODES AND DEPARTMENT ITEM CODES LISTED. ANY ADDITIONAL ITEMS
REFERENCED IN LISTED CODES WILL ALSO BE CERTIFIED.

This directory has been prepared to assist contractors in locating

disadvantaged business enterprise firms. The contractor should

make his/her own determination of the qualifications and license
status of any firm selected from this directory.



ARKANSAS UNIFIED CERTIFICATION PROGRAM

DISADVANTAGED/WOMEN-OWNED BUSINESS ENTERPRISE DIRECTORY

This Directory of Arkansas-Certified Disadvantaged (Minority) and Women-Owned Business
Enterprises is divided into three sections:

1 - BUSINESSES LISTED ALPHABETICALLY
2 - BUSINESSES LISTED BY TYPE WORK

3 - DEPARTMENT ITEM CODE INDEX

LEGEND
DBE - Disadvantaged (Minority and Disadvantaged) Business Enterprise
WBE - Women-Owned Business Enterprises
DWBE - Disadvantaged (Minority) Women Business Enterprise
* - May participate on U. S. Department of Transportation Funded Projects (FTA,

FRA, FHWA, FAA) -- Normally does not perform a discrete portion of
highway contract work. However, in any instance where services are
performed as a distinct element, or as part of a distinct element, of an
approved contract or subcontract (e.g., Roadway/Bridge Construction Control,
Furnish Field Office, Furnish Field Laboratory, etc.), the services may be
credited toward DBE goals provided a Commercially Useful Function is
performed. (AHTD approval of items to be credited to Department contracts
is required.)

NOTE: The firms listed in this directory were certified as Disadvantaged Business
Enterprises (DBE) under Arkansas’ Unified Certification Program at the
time it was printed. Additional firms may have been certified since that
date, other firms may have been decertified, or withdrawn from the
program. To verify the status of a DBE firm, please call Ms. Natasha
Halbert at (501) 569-2259.

NOTICE OF NONDISCRIMINATION

The Arkansas State Highway and Transportation Department (Department) complies with all civil rights provisions of federal statutes and related authorities that
prohibited discrimination in programs and activities recciving federal financial assistance. Therefore, the Department does not discriminate on the basis of race, sex,
color, age, national origin, religion or disability, in the admission, access to and treatment in Department’s programs and aclivities, as well as the Department’s hiring
or employment practices. Complaints of alleged discrimination and inquiries regarding the Department’s nondiscrimination policies may be directed to Joanna P.
McFadden Section Head - EEQ/DBE (ADA/504/Title VI Coordinator), P. O. Box 2261, Little Rock, AR 72203, (501) 569-2298, (Voice/TTY 711), or the following
email address: Joanna.McFadden@ahtd .ar.gov.

This notice is available [rom the ADA/504/Title VI Coordinator in large print, on audiotape and in Braille.



ARKANSAS UNIFIED CERTIFICATION PROGRAM

LISTING OF NEW DBE FIRMS DETERMINED TO BE SOCIALLY &
ECONOMICALLY DISADVANTAGED

FIRMS ADDED TO THE DIRECTORY

Atkins Electric Company, Inc.
Owens Trucking

FIRMS REMOVED FROM THE DIRECTORY

ADEVCOQ, Inc. dba Poseidon Contractors
Chaves & Associates
Crimson Steel Supply, LLC
BJ Mosely, LLC
Push 4] Construction Company, LLC
T & Adams Trucking



DISADVANTAGED BUSINESS ENTERPRISE DIRECTORY
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Unified Certification Program

The Disadvantaged Business Enterprise (DBE) requirements contained in 49
Code of Federal Regulations (CFR) Part 26 published in February 1999 (see
Attachment) include a provision for a “one-stop” certification process. The process
must be defined and submitted to the Secretary of Transportation for approval by
March 2002. Failure to develop and exacute a Unifiad Certification Program (UCP)
agreement will result in a loss of United States Depariment of Transportation
(USDOT) funding.

Arkansas entities receiving Federal Highway Administration (FHWA), Federal
Aviation Administration (FAA) and Federal Transit Administration (FTA) funding
were identified and asked to participate in developing a UCP, A committes to
oversee the development of the UCP statewide was formed that included FHWA,
FAA and FTA funding recipients. The committee decided the Arkansas UCP
would be called the Arkansas Unified Disadvantaged Business Enterprise
Certification Program, or ACP.

Additionally, the Arkansas State Highway and Transportation Department (AHTD),
Little Rock Municipal Airport Commission (LRMAC), and the Arkansas Airport
Operators Association (AAOA) were designated as Primary Partners within the
ACP and will oversee implementation of the ACP. Each Primary Partner entity will
designate a reprasentative.

The ACP will not establish, recommend, or alter any agency's overall DBE
Program, other than to supplement an approved program submittal, DBE goal or
goal methodology. DBE goal development, administration, monitoring, and
reporting remains the sole responsibility of the agency with @ USDOT approved
DBE Program, in accordance with 49 CFR Part 26, subject to any oversight
requirements of FHWA, FAA or FTA. All USDOT recipients will be required to
ratify the ACP agreement and all DBE certifications by the ACP will be binding.

Definitions

The following definitions are provided to facilitate reading and comprehension of
the UCP agreement:

ACP: The Arkansas Unified Disadvantaged Business Enterprise Certification
Program, created to provide a "one-stop” statewide certification process for
disadvantaged business owners,

Agency: department or organization involved in the certification review process.

DBE: Disadvantaged Business Enterprise - a for - profit small business that (1) is
at least 51 percent owned by one or more individuals who are both socially and



economically disadvantaged (as defined by 49 CFR Part 26) or in which 51
percent of the stock is owned by one or more such individuals; and (2) whose
management and dally business operations are controlied by one or more of the
socially and economically disadvantaged individuals who own it.

MBE/WBE: Minority or Women Business Enterprise -a for-profit small business
that is at least 51 percent owned by one or more minorities (as defined by 49 CFR
Part 23A) or women, and whose management and daily business operations are
controlied by one or more of the minorities or women who own it

Partners:  Arkansas reclpients of funds from the U.S. Department of
Transportation’s Federal Aviation Administration (FAA), Federal Transit
Administration (FTA) and Federal Highway Administration (FHWA).

Primary Partners: those partners that will oversee the implementation of the ACP,
namely the Arkansas State Highway and Transportation Department (AHTD), Littie
Rock Municipal Airport Commission (LRMAC) and the Arkansas Airport Operators
Assoclation (AAQCA).

SIC/NAIC:; the Standard Industrial Classification and North American Industrial
Classification system; four digit code designation which best describes the primary
business of a firm.

UCP: Unified Certification Program, or the "one-stop” cartification process for
each state’s DBE program as contained in 49 CFR Part 26.

49 CFR Part 26: the Department of Transportation's Rules and Regulations for the
Disadvantaged Business Enterprise (DBE) program. (glso see Attachment)

Ratification Process Ail recipients of more than $250,000in federal funds
administered by the USDOT, either directly or indirectly, must ratify and comply
with the ACP agreement. Failure to ratify the agreement may result in the loss of
federal funds from the ACP partners and/or the USDOT.

Prior to submission of the ACP document to USDOT, recipients will be required to
make an affirmative statement of intent to comply and will be subject to
administrative review by the ACP, the lead agency, or any branch of the USDOT.
if at any time a recipient of federal funds receives at least $250,000 from any
agency of USDOT, the recipient must accept and execute the ACP agreement and
participate accordingly.




Communication  sharing information on any matter related to the
operation of the ACP is important. All ACP pariners agree to communicate openly
with each other. Communication can take the form of, but is not limited to,
telephone conversations, conference calls, meetings, written comespondence,
electronic transmittals, and/or discussion.

if any ACP pariner is in recsipt of information that is necessary or ¢ritical to making
a detemmination of DBE e¢ligibility, the ACP partner shall nolify and submit the
appropriate information to the ACP. Each ACP partner shall be notified of all
changes affecting current certifications. new certifications and denial actions.

Al “media® contacts related to the ACP or its activiies can be made by the agency
contacted. The response should be appropriate and present an accuraie
representation of the facts. Such contacts shall be raported to all of the Prdmary
Partners within 24 hours.

Initial Consolidation (Grandfather Clause) e ace
shall institute a limited “grandfather clause” that may grant DBE certification to fumns
currently certified by agencies that administer programs under the USDOT and 49
CFR Part 26. Those agencies are AMTD and LRMAC. This does notinclude firms
certified as a DBE, MBE or WBE by any ¢ity, siate, or fedsaral agency, or any other
entity who does not comply with 49 CFR Part 28, as determined by the ACP.

This grandfather clause is a one time only occurrence and is subject to approval of
the ACP on a firm-by-fim basis. The Primary Partners will review all firms for
which any ACP partner makes a written request, to determine eligibility under 49
CFR Part 26. The Primary Partners will review any investigative inforrmation, the
certification file and any other documentation provided, as necessary, A
determination will then be made as to whether or not the firm meets the eligibiity
requirements. If the Primary Partners determine the firm is ineligible fo participate
as a DBE, the fim will be advised of the intent to decertify. The firm may appeal
this decision by submitting a written request within 14 days of the date of the notice
of intent to decertify.

An appeals committee consisting of representatives of the Primary Partners will
conduct the appeal hearing. The appeals committee will not include the agency
making the original certification determination. A representative of Central
Arkansas Transit Authority (CATA) will sit in as the third member. As provided in
the DBE regulations, a fin may appeal directly to the USDOT, however, if they
choose to appeal to the ACP, the firm does not forfeit the right to appeal to the
USDOT, within the time frame provided in 49 CFR Part 26,

After the effactive date of this UCP agreement, only firns certified based on
guidelines prescribad in 49 CFR 26 and provisions under this agreement shall be
recognized as certified by the ACP. Any ACP partner that has concems regarding
any “grandfathered” firm may file a Third Party Challenge. That challenge will be
treated in the manner set out below in the section titled Third Party Challenges.




Certification Process The ACP shall review and make an elighility
determination on all firns applying for DBE certification whose business is located
in the State of Arkansas, including those firms whose main headquarters is in
anothar state but which maintain a branch office in the State of Arkansas. The
ACP shall accept applications from firms located across state lines; however, the
firm must be curently centified by its home state UCP in accordance with 49 CFR
26.

Revmng Entlty Desugnatlon The firm’s primary type of work or
industry will be ascertained by the agency receiving the firm’s application. The
ACP pariners agree to divide the applicants in accordance with a firm’s primary
industry or market. Specifically the partners agree to divide application reviews in
the following manner:

o Applicants that provide primarily transit oriented servicas or products will be
reviewed by the AHTD. These may include, but are not limited to, transit
services, maintenance services, maintenance products or transportation
management services.

o Applicants that are primarily aviation oriented services or products,
including concessionaires, will be reviewed by the Little Rock National
Airport. These may include, but are not limited to, non-heavy highway
construction products and services, food service firms, aviation specialty
firrns or structural construction firms.

o Applicants that are primarily heavy highway construction oriented services
or products will be reviewed by AHTD. These may include, but are not
limited to, heavy and bridge construction contractors, specialty contractors,
planning and engineering consultants, specialty consultants, construction
suppliers, and steel manufacturers or fabricators.

There may be exceptions to assignments based upon familiarity with the fim,
historical knowledge, or resources. Such exceptions must be agreed to by the
Primary Partners prior to a review of the application,

The certification process must include an on-site review at the firm’s headquarters
and a project site review. In order to expedite the certification process and
efficiently utilize resources, ACP partners other than the AHTD and LRMAC may
perform on-site or project reviews for the reviewing entity.

Standard Industrial Classification (SIC) / North American
Industry Classification System (NAICS) Codes  The acp

agrees to certify all firns in compliance with 49 CFR Part 26, including designating
specific work types. The partners agree to use the SIC/NAIC codes for those
designations. All firms will be informed of the specific codes and a short narrative
description of that designation.




Any firm may request madification and/or additions to their approved codes by
making a written request to the certifying partner. That request must include the
equipment and experience indicating the firm's ability to perform the particular
work type. In addition, the firn must submit documentation of past contracts on
which the firm has performed the specific type of work.

Reciprocity The ACP may elect to enter into a limited written reciprocity
agreement with UCPs in other states or regions to share information. The
reciprocity agreement will require that, at the request of the applicant fim, the
home state UCP provide a complete copy of the fim's file. The certifying agency
(AHTD or LRMAC) will review the file and on-site review prior o making a
determination of gligibility. All partners agree that they will not individually execute
any reciprocity agreements with any other agency or entity, including city, county,
state or federal agencies, binding that partner, and subsequently the ACP, to a
reciprocity agresment.

3rd Parly Challenges The ACP shall accept written complaints from any
person, including ACP partners, alleging that a cumently certified firm is inaligible.
The complainant must state specific reasons for ineligibility and submit any
documentation in support of the complaint. The ACP partner originally responsible
for the certification shall thoroughly investigate the compilaint within 80 days. The
firm being challenged will be notified by the original certifying partner, in writing, of
the challenge, the basic grounds, and the relevant regulations. At the conclusion
of the review, the partner shall notify the DBE in writing, by certified mail, of the
findings. If reasonable cause to remove certification eligibility is found, the ACP
pariner will notify the complainant of the specific grounds and inform the firm of the
intent to decertify and right to appeal to the ACP.

The firm may submit an appeal, in wiiting, of the intent to remove certification
eligibllity within 14 days of the date of the notice. The appeal must be made to the
initial certifying partner and state if the firm wishes to file a written appeal or appear
in person. If the firm requests the opportunity to appear before the ACP hearing
board, the request for appeal must state whather the firm is to be represented by
counsel. That partner must notify the ACP partners within 2 days of receipt of the
request. If the firm requests an appeal in person, the chair of the ACP will contact
the appellant and ACP partners to set a date.

The ACP Primary Partners will hear all challenges to currently certified firms. The

entity completing the investigation and making the preliminary determination for

. eligibility removal will not act as a vofing member on the board. A representative of
CATA will vote in place of that entity.

" The USDOT may notify the ACP of reasonable cause to find a certified DBE fim to
be ineligible and the ACP shallimmediately remove the certification eligibility of that
firm.




Process The ACP established the following appeal processes
for firms denied initial certification or re-certification, or notified of an intent to
decerify. The firm may follow the appeal process set forth as follows and retain
the right to appeal to the USDOT, or may appeal directly to the USDOT without
utilizing appeals to the certifying agency or ACP.

Initial Certification Applicant Denials

The regulations do not require any appeal of cerlification denfals for initial
applicants; however, the partners indicated that it was preferred to have the
opportunity to review denials prior to review by the USDOT. Therefore, it
was agreed that any firm that recesived a denial of an initial request for
certification would have the abllity to make a written appeal to the entity
that denied cedification to the firm.

A firm denied certification will be advised of the right to file a written appeat
with the ACP within 15 days of the date of denial. The appeal must be
submitted to the denying agency within that time frame. The agency will
then offer the firm the opportunity for an appeal hearing. After the hearing
or review of the written appaal, the agency will make a final determination
of eligibility. The firm will be notified in writing of the decision and right to
appeal to the USDOT.

Denial of Re-Certification and De-Certifications

If a certifying agency becomes aware of reasons that a currently certified
firn should be denied re-certification or be de-certified, the firm will be
advised of the intent to decertify, the reasons and applicable federal
regulations cited. Firms will be advised of the right to file a written appeal
with the certifying agency within 15 days of the date of the notice of intent.
The firm may request a hearng with the ACP in addition to providing a
written appeal. The agency will then forward the appeal to the ACP for
scheduling of a hearing.

The Primary Partners will conduct a hearing or review the written appeal,
and make a final determination of eligibiity. The Primary Partner
responsible for making the initial determination of ineligibility will not
participate. CATA will sitin place of that partner. The firm will be notified in
writing of the decision and right to appeal to the USDOT.

Administrative Removal of Eligibility

In circumstances where a certified firm, or a new applicant firm, has failed
to submit required documentation or exceeded Personal Net Worth
thresholds, there will be no administrative re-consideration. Those
circumstances include:




< Any cartified firm that does not submit the annual affidavit required in
49 CFR Part 26 will have certification removed for failure to comply
after 60 days from the date the affidavit was due. The affidavit is due at
the 1st and 2nd year anniversary dates of a firm’s certification. Failure
to submit the affidavit cannot be appealed to the partner agency or
ACP., '

% Any firm not previously certified and denied certification due to
exceeding the Personal Net Worth cap by the disadvantaged owner
cannot appeal to the partnar agency or ACP.

< If any cerified fim's disadvantaged owner's Personal Net Worth
exceeds the cap within the 3 year period of certification, the eligibility of
the firm will be removed. Removal of certification for exceeding
Personal Net Worth cannot be appealed to the pariner agency or ACP,

DBE Dlrectosy The UCP must provide for a single directory to include firms
certified by the ACP. AHTD agrees to maintain and update a directory which will
be available electronically on the AHTD website (www.ArkansasHighways.com).
Links from the partners’ wabsites will be accessible.

The ACP agreed that this is the most beneficial and effective means of
implementing the' data requirements of the UCP. The data and format curently
used for the ARTD DBE directory will be utilized. ACP entities will be responsible
for transmitting ¢ertification information to the AMTD for inclusion and updating of
the Directory database.

Agen(.y Complianoe The partners agree there are many agency
specific issues related to their agency's cerlification processes. The primary areas
of concern are:

o Interference In Certification Decisions

incomplete Or Inadequate Definition Of Processes
o Non-Compliance With 48 CFR Pan 26
o Quality Of Decisions

in order for the ACP 16 succeed and the partners to maintain the level of trust
needed to effectively comply with the UCP requirements it is necessary to
implement minimum requirements for compliance, as well as a process for dealing
with any agency that is found to be in non-compliance. The specific minimum
requirements are.

o All decisions related to certification must be made in compliance with 49
CFR Part 26. This requires the independence to make decisions based
solely upon the specific eligibility requirements,




o Al de-certification appeals or hearings must be decided by a third party
who was not involved in the determination, nor was a direct or indirect
supervisor of the party involved in the decision.

o Outside entities such as construction boards or other politically mandated
organizations cannot be involved in the certification determination,
investigations of 3™ party challenges, or any administrative reconsideration.

o The ACP Partners must have an approved DBE Program in place, if
requirad under 49 CFR Part 26, that clearly defines the role of the
administrative staff. In addition, each pariner must have clearly defined
processes and procedures related 1o administration of the DBE Program
and certification decisions.

o Any partner with a DBE Program administered in conjunction with an
MBE/WBE program of another entity must have the procedures and
policies for the DBE program clearly defined and separated. This includes
eligibility requirements, data tracking, and removal/denial of certification.

o All partners agree to make all decisions and recommendations on
cerlification based purely upon the eligibility requirements, without
consideration of political influence or factors.

o All partners agree that there is no “emergency” certification, nor is there a
provision within 49 CFR Part 26 for “conditional” certification. The eligibility
requirements are to be determined with the factors present at the time of
application and the decision is to be made in compliance with Part 28.

if any ACP partner feels that a particular agency is not complying with the
requirements of 49 CFR Part 26, they may make a wiitten complaint fo the ACP.
The ACP will review the complaint and circumstances. If a majority of the ACP
partners, not including the complaining agency or the agency in question, agrees
that the agency is not complying with the requirements, remedial action will be
taken. The remedial action can take the form of one of the following:

o Wiitten Findings — The ACP may issue a formal written determination of
the issues regarding that agency’s ceriification, procedures, or practices.
This determination will be sent to the senior management official or chief
operating officer of the agency in question, the program administrator, and
USDOT. Itis hoped that the agency will review the procedures at issue
and make improvements to the process in order to meet 49 CFR Part 26.

o Monitoring & Concurrence — The ACP may issue a formal written
determination as set out above, as well as provide a procedural review and
concurrence process. It is the hope of the partners that the agency in
question will take this opportunity to gain additional knowledge and
education of the regulations and requirements.

The agency in question will be required to gain ACP concurrence in
certification determinations for a specific period of time, Depending upon
the situation, the ACP may choose fo “pair” the agency with another ACP
partner or it may choose to require concumrence by a majority of the ACP




pariners. If an agency is palred with another agency and a dispute
continties to exist, the ACP will make the final determination.

o Non-Compliance ~ Should the ACP make every effort to comect the
deficiencies in an agency’s certification process without success, extreme
measures may be necessary. The ACP may find that an agency is not
acting in good faith and determine that the UCP will not accept firms
certified by that agency until the required changes are implemented.

The ACP recognizes that this is a method of last resort and would not
apply this remedy liberally. In addition, the ACP would not proceed with
this remedy without notification to the USDOT, as well as the lsad federal
agency for the pariner agency. The ACP further agrees that should the
USDQOT or the lead federal agency wish to assist or provide guidance on
resolution, the ACP would make every effort to resolve the situation prior to
implementing this remedy.

Training Training will be provided to ACP partners as needs are identified.
The ACP will saek the assistance of the USDOT, FHWA, FAA, FTA and any other
agency to provide guidance and training. The ACP may also utilize in-service
opportunities to provide updated information to the partners. These opportunities
may be in conjunction with other UCPs, states, or entities.

Revisions o ACP Document Revisions or changes to this ACP
document can be proposed by any ACP partner, The revision must be submitted
in writing to any Primary Pariner and include reasons why the change is
necessary. The Primary Pariners will review and discuss the suggested change
prior to voting on whether to adopt the revision. Revisions to the program
document must be submitted to USDOT for approval prior to implementation by
the ACP.




The following entities agree to implement and administer Disadvantaged Business Enterprise
certification activities in accordance with this agreement, the Arkansas Unified DBE Certification

Program (ACP). Additionally, the agencies of the United States Department of Transportation noted
below have reviewed and concur in the ACP.

Signatures

; Pr:n7 Partnei Operating Administrations

Nkansss State H‘aghéy and Transportation Department

U. S. Department of Transpontation

e
Littte Rock Municipal Airport Commission Federal Highw:
< Arkansas Division
Arkansas Airport Operators Association Federal Aviation Administration —

Regional Office of Civil Rights

Federal Transit Administration -
Regional Office of Civil Rights

10
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§25.5645 Pre-employment inquiries.

(a) Marital status. A reciplent shall
not make pre-employment inquiry as
to the marital status of an applicant
for employment, including whether
such applicant is ‘*Miss” or *‘Mrs.”

(b) Sex. A reciplent may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inquiry are not used in
connection with discrimination prohib-
ited by these Title IX regulations.

§25.560 Sex as a bona fide occupa-
tional qualification.

A recipient may take action other-
wise prohibited by §§26.500 through
26.550 provided it is shown that sex is a
bona fide occupational qualification for
that action, such that congideration of
sex with regard to such action is essen-
tial to successful operation of the em-
ployment function concerned. A recipi-
ent shall not take aotion pursuant to
this section that 18 based upon alleged
comparative employment characteris-
tica or stereotyped characterizations of
one or the other sex, or upon pref-
erence based on sex of the reclplent,
employees, students, or other persons,
but nothing contained in this section
shall prevent a recipient from consid-
erlng an employee’s sex in relation to
employment in a locker room or toilet
facility used only by members of one
sex.

Subpart F—Procedures

§25.600 Notice of covered programs.

Within 60 days of September 28, 2000,
each Federal agency that awards Fed-
eral financial assistance shall publish
in the FEDERAL REGISTER a notice of
the programs covered by these Title IX
regulations. Each such Federal agency
shall periodically republish the notice
of covered programs to reflect changes
in covered programs. Coples of this no-
tice also shall be made available upon
request to the Federal agency's office
that enforces Title IX.

§25.606 Enforcement procedures.

The investigative, compliance, and
enforcement procedural provisions of

Ao Snorman & 4

Pt. 26

Title VI of the Civil Rights Act of 1964
(42 U.8.C. 2000d) (**Title VI") are hereby
adopted and applied to these Title IX
regulations. These procedures may be
found at 49 CFR part 21.

[65 FR 52895, Aug. 30, 2000]

PART 26—PARTICIPATION BY DIS-
ADVANTAGED BUSINESS ENTER-

PRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS
Subpart A—General
Sec.

26.1 What are the objectives of this part?

26.3 To whom does this part apply?

26.5 What do the terms used in this part
mean?

26.7 What discriminatory actions are forbid-
den?

26.9 How does the Department issue guld-
ance and interpretations under this part?

26,11 What records do recipients keep and
report?

26.13 What assurances must recipients and
contractors make?

26.16 How can recipients apply for exemp-
tions or walvers?

Subpart B—Administrative Requirements
for DBE Programs for Federally-Assisted
Contracting

26.21 Who must have a DBE program?

26.23 What is the requirement for a policy
statement?

26.25 What is the requirement for a liaison
officer?

26.27 What efforts must reciplents make
concerning DBE financial institutions?

26.20 What prompt payment mechanisms
must recipients have?

26,31 What requirements pertain to the DBR
directory?

26.33 What steps must a reciplent take to
address overconcentration of DBEs in
certain types of work?

26.35 What role do business development
and mentor-protégé programs have in the
DBE program?

26.37 What are a recipient’s responsibilities
for monitioring the performance of other
program participants?

Subpart C—Goals, Good Faith Efforls, and
Counting

26.41 What is the role of the statutory 10
percent goal in this program?

26.43 Can recipients use set-asides or quotas
as part of this program?

26.46 How do reclpients set overall goals?
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26.47 Can recipients be penalized for falling
to meet overall goals?

26.49 How are overall goals established for
transit vehicle manufacturers?

26.61 What means do reciplents use to meet
overall goals?

26.53 What are the good faith efforts proce-
dures recipients follow in situations
where there are contract goals?

26.55 How iz DBE participation counted to-
ward goals?

Subpart D—Cerlification Standards

26.61 How are burdens of proof allocated in
the certification process?

26.63 What rules govern group membership
determinations?

26.65 What rules govern business size deter-
minations?

26.67 What rules determine social and eco-
nomic disadvantage?

26.68 What rules govern determinations of
ownership?

26,71 What rules govern determinations con-
cerning control?

26.783 What are other rules affecting certifi-
cation?

Subpart E—Certification Procedures

26.81 What are the requirements for Unified
Certification Programs?

26,83 What procedures do reciplents follow
in making certification decisions?

26.84 How do recipients process applications
submitted pursuant to the DOT/SBA
MOU?

26.85 How do recipients respond to requests
from DBE-certifled filrms or the SBA
made pursuant to the DOT/SBA MOU?

26.86 What rules govern reclpients' denlals
of initial requests for certification?

26.87 What procedures does a reciplent use
to remove a DBE's eligibility?

26,89 What is the process for certification
appeals to the Department of Transpor-
tation?

26,91 What actions do recipients take fol-
lowing DOT certification appeal deci-
sions?

Subpart —Compliance and Enforcement

26.101 What compliance procedures apply to
recipients?

26.108 What enforcement actions apply in
FHWA and FTA programs?

26.105 What enforcement actions apply in
FAA programs?

26,107 What enforcement actions apply to
firms participating in the DBE program?

26.109 What are the rules governing infor-
matbion, confldentiality, cooperation, and
intimidation or retaliation?

APPENDIX A TO PART 26--GUIDANCE CON-
CERNING GOOD FAITH EFFORTS

49 CFR Subtitle A (10-1-05 Edition)

APPENDIX B TO PART 26—UNIFORM REPORT OF
DBE AWARDS OR COMMITMENTS AND PAY-
MENTS FORM

APPENDIX C TC PART 26—DBE BUSINESS DE-
VELOPMENT PROGRAM GUIDELINES

APPENDIX D TO PART 26—MENTOR-PROTEGE
PROGRAM GUIDELINES

APPENDIX E TO PART 26—INDIVIDUAL DETER-
MINATIONS OF SOCIAL AND ECONOMIC DIs-
ADVANTAGE

APPENDIX F TO PART 26—UNIFORM CERTIFI-
CATION AFPPLICATION FORM

AUTHORITY: 23 U.S.C. 324; 42 U.8.C. 2000d, et
seq.. 40 U.S8.C 1615, 47107, 47113, 47123; Sec.
1101(b), Pub. L. 105-178, 112 Stat. 107, 113.

SOURCE: 64 FR 5126, Feb. 2, 1999, unless oth-
srwise noted.

Subpart A—General

§26,1 What are the objectives of this
part?

This part seeks to achieve several ob-
jectives:

{a) To ensure nondiscrimination in
the award and administration of DOT-
assisted contracts in the Department’s
highway, transit, and airport financial
assistance programs;

(b) To create a level playing field on
which DBEs can compete fairly for
DOT-assisted contracts;

(c) To ensure that the Department's
DBE program 1s narrowly tailored in
accordance with applicable law;

(d) To ensure that only firms that
fully meet this part’s eligibility stand-
ards are permitted to participate as
DBESs;

(e) To help remove barriers to the
participation of DBEs in DOT-assisted
contracts;

(£) To assist the development of firms
that can compete successfully in the
marketplace outside the DBE program,;
and

(g) To provide appropriate flexibility
to recipients of Federal financial as-
slstance in establishing and providing
opportunities for DBES.

§26.3 To whom does this part apply?

(a) If you are a recipient of any of the
following types of funds, this part ap-
plies to you:

(1) Federal-aid highway funds author-
ized under Titles I (other than Part B)
and V of the Intermodal Surface Trans-
portation Bfficiency Act of 1991
(ISTEA), Pub. L. 102240, 105 Stat. 1914,
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or Titles I, III, and V of the Transpor-
tatlon Equity Act for the 21st Century
(TEA-21), Pub. L. 106-178, 112 Stat. 107.

(2) Federal fransit funds authorized
by Titles I, III, V and VI of ISTEA,
Pub. L. 102-240 or by Federal transit
laws in Title 49, U.8. Code, or Titles I,
III, and V of the TEA-21, Pub. L. 105-
178.

(3) Airport funds authorized by 49
U.8.C. 47101, et seq.

(b) [Reserved]

(¢) If you are letting a contract, and
that contract is to be performed en-
tirely outside the United States, its
territorles and possessions, Puerto
Rico, Guam, or the Northern Marianas
Islands, this part does not apply to the
contract,

(d) If you are letting a contract in
which DOT financial assistance does
not participate, this part does not
apply to the contract.

$§26.5 What do the terms used in this
part mean?

Affiliation has the same meaning the
term has in the Small Business Admin-
istration (8BA) regulations, 13 CFR
part 121,

(1) Except as otherwise provided in 13
CFR part 121, concerns are affiliates of
each other when, either directly or in-
directly:

(1) One concern controls or has the
power to control the other; or

(ii) A third party or parties controls
or has the power to control both; or

(iii) An identity of interest between
or among parties exists such that af-
filiation may be found.

(2) In determining whether affiliation
exists, it is necessary to consider all
appropriate factors, including common
ownership, common management, and
contractual relationships. Affiliates
must be considered together in deter-
mining whether a concern meets small
business size criteria and the statutory
cap on the participation of firms in the
DBE program.

Alaska Native means a citizen of the
United States who is a person of one-
fourth degree or more Alaskan Indian
(including Tsimshian Indians not en-
rolled in the Metlaktla Indian Commu-
nity), Eskimo, or Aleut blood, or a
combination of those bloodlines. The
term includes, in the absence of proof

§26.5

of a minimum blood quantum, any cit-
izen whom a Natlve village or Native
group regards as an Alaska Native if
their father or mother is regarded as
an Alaska Native.

Alaska Native Corporation (ANC)
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation,
or Group Corporation organized under
the laws of the State of Alaska in ac-
cordance with the Alaska Native
Claims Settlement Act, as amended (43
U.8.C. 1601, et seq.).

Compliance means that a recipient
hag correctly implemented the require-
ments of this part.

Contract means a legally binding re-
lationship obligating a seller to furnish
supplies or services (including, but not
limited to, construction and profes-
slonal services) and the buyer to pay
for them. For purposes of this part, a
lease Is consldered to be a contract.

Contractor means one who partici-
pates, through a contract or sub-
contract (at any tier), in a DOT-as-
sisted highway, transit, or airport pro-
gram.

Department or DOT means the U.S.
Department of Transportation, includ-
ing the Office of the Secretary, the
Federal Highway Administration
(FHWA), the Federal Transit Adminis-
tration (FTA), and the Federal Avia-
tion Administration (FAA).

Disadvantaged business enterprise or
DBE means a for-profit small business
concern—

(1) That is at least 51 percent owned
by one or more individuals who are
both socially and economically dis-
advantaged or, in the case of a corpora-
tion, in which 51 percent of the stock 1s
owned by one or more such individuals;
and

(2) Whose management and daily
business operations are controlled by
one or more of the socially and eco-
nomically disadvantaged Individuals
who own it.

DOT-assisted contract means any con-
tract between a recipient and a con-
tractor (at any tier) funded in whole or
in part with DOT financial assistance,
including letters of credit or loan guar-
antees, except a contract solely for the
purchase of land.
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DOT/SBA Memorandum of Under-
standing or MOU, refers to the agree-
ment signed on November 23, 1999, be-
tween the Department of Transpor-
tation (DOT) and the Small Business
Administration (SBA) streamlining
certification procedures for participa-
tion in SBA's 8(a) Business Develop-
ment (8(a) BD) and Small Disadvan-
taged Business (SDB) programs, and
DOT’s Disadvantaged Business Enter-
prise (DBE) program for small and dis-
advantaged businesses.

Good faith efforts means efforts to
achieve a DBE goal or other require-
ment of this part which, by their scope,
intensity, and appropriateness to the
objective, can reasonably be expected
to fulfill the program requirement.

Immediate fomily member means fa-
ther, mother, husband, wife, son,
daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter,
mother-in-law, or father-in-law.

Indian tribe means any Indian tribe,
band, nation, or other organized group
or community of Indians, including
any ANC, which is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to
Indians because of thelr status as Indi-
ans, or 18 recognhized as such by the
State in which the tribe, band, nation,
group, or community resides. See defi-
nition of ‘“‘tribally-owned concern’ in
this section.

Joint venture means an association of
a DBE firm and one or more other
firms to carry out a single, for-profit
business enterprise, for which the par-
ties combine their property, capital, ef-
forts, skills and knowledge, and in
which the DBE is responsible for a dis-
tinct, clearly defined portion of the
work of the contract and whose share
in the capital contribution, control,
management, risks, and profits of the
joint venture are commensurate with
its ownership interest.

Native Howaiign means any Iindi-
vidual whose ancestors were natlves,
prior to 1778, of the area which now
comprises the State of Hawalii.

Native Hawaiian Organization means
any communilty service organization
serving Native Hawailans in the State
of Hawaii which is a not-for-profit or-
ganization chartered by the State of
Hawaii, is controlled by Native Hawai-

49 CFR Subtitle A (10-1-05 Edition)

ians, and whose business activities will
principally benefit such Native Hawai-
ians.

Noncompliance means that a recipient
has not correctly implemented the re-
quirements of this part.

Operating Administration or OA means
any of the following parts of DOT: the
Federal Aviation Administration
(FAA), Federal Highway Administra-
tion (FHWA), and Federal Transit Ad-
minigtration (FTA). The ‘Adminis-
trator’” of an operating administration
includes his or her designees.

Personal net worth means the net
value of the assets of an individual re-
maining after total llabilities are de-
ducted. An individual’s personal net
worth does not include: The individ-
nal’s ownership interest in an appll-
cant or participating DBE firm; or the
individual’s equity in his or her pri-
mary place of residence. An individ-
ual's personal net worth includes only
his or her own share of assets held
jointly or as community property with
the individual's spouse.

Primary indusiry classtfication means
the North American Industrial Classi-
fication System (NAICS) designation
which best describes the primary busi-
ness of a firm. The NAICS 18 described
in the North American Industry Classi-
fication Manual—United States, 1997
which is available from the National
Technical Information Service, 652856
Port Royal Road, Springfield, VA,
22161; by calling 1 (800) 553-6847; or via
the Internet at: Atip:/www. ntis.gov/
product/naics.htm.

Primary recipient means a reciplent
which receives DOT financial assist-
ance and passes some or all of it on to
another recipient.

Principal place of business means the
business location where the individuals
who manage the firm's day-to-day op-
erations spend most working hours and
where top management’s business
records are kept. If the offices from
which management is directed and
where business records are kept are in
different locations, the recipient will
determine the principal place of busi-
ness for DBE program purposes.

Program means any undertaking on a
reciplent’s part to use DOT financial
asgistance, authorized by the laws to
which this part applies.

286



Office of the Secretary of Transportation

Race-conscious measure or program is
one that is focused specifically on as-
slating only DBEs, including women-
owned DBEs.

Race-neutral measure or program is
one that is, or can be, used to assist all
small businesses. For the purposes of
this part, race-neutral includes gender-
neutrality.

Recipient 1s any entity, public or pri-
vate, to which DOT f{financial assist-
ance is extended, whether directly or
through another recipient, through the
programs of the FAA, FHWA, or FTA,
or who has applied for such assistance.

Secretary means the Secretary of
Transportation or his/her designee.

Set-aside means a contracting prac-
tice restricting eligibility for the com-
petitive award of a contract solely to
DBE firms.

Small Business Administration or SBA
means the United States Small Busi-
ness Administration.

SBA certified firm refers to filrms that
have a current, valid certification from
or recognized by the SBA under the
8(a) BD or SDB programs.

Small business concern means, with re-
spect to flrms seeking to participate as
DBEs in DOT-assisted contracts, a
small business concern as defined pur-
suant to section 3 of the Small Busl-
ness Act and Small Business Adminis-
tration regulations implementing it (13
CFR part 121) that also does not exceed
the cap on average annual gross re-
ceipts specified in §26.65(b).

Socially and economically disadvan-
taged individual means any individual
who is a citizen (or lawfully admitted
permanent resident) of the United
States and who is—

(1) Any individual who a recipient
finds to be a soclally and economically
disadvantaged individual on a case-by-
case basis.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:

(i) ‘“Black Americans,” which in-
cludes persons having origins in any of
the Black raclal groups of Africa;

(ii) ‘*Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or

§26.7

Portuguese culture or origin, regard-
less of race;

(iil) “Native Americans,” which in-
cludes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawal-
ians;

(iv) ‘“‘Asian-Pacific Americans,”
which includes persons whose origins
are from Japan, China, Talwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Ma-
laysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Re-
public of Palau), the Commonwealth of
the Northern Marianas Islands, Macao,
Fijl, Tonga, Kirbati, Juvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;

(v) “Subcontinent Asian Americans,"
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka,;

(vl) Women;

(vil) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designa-
tion becomes effective,

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.

You refers to a reciplent, unless a
statement in the text of this part or
the context requires otherwlse (l.e.,
“You must do XYZ' means that recipi-
ents must do XYZ).

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 68 FR 35553, June 16, 2003]

§26.7 What discriminatory actions are
forbidden?

(a) You must never exclude any per-
son from participation in, deny any
person the benefits of, or otherwise dis-
criminate against anyone in connec-
tion with the award and performance of
any contract covered by this part on
the basls of race, color, sex, or national
origin.

(b) In administering your DBE pro-
gram, you must not, directly or
through contractual or other arrange-
ments, use criterla or methods of ad-
ministration that have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program with respect to individuals of
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a particular race,
tional origin.

color, sex, or na-

§268.9 How does the Department issue
idance and interpretations under
this part?

(a) This part applies instead of sub-
parts A and C through E of 49 CFR part
23 in effect prior to March 4, 1999. (See
49 CFR Parts 1 to 99, revised as of Octo-
ber 1, 1998.) Only guidance and inter-
pretations (Including interpretations
set forth in certification appeal deci-
siong) consistent with this part 26 and
issued after March 4, 1999 have defini-
tive, binding effect in implementing
the provisions of this part and con-
stitute the official position of the De-
partment of Transportation.

(b) The Secretary of Transportation,
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may
issue written interpretations of or
written guidance concerning this part.
Written interpretations and guidance
are valid and binding, and constitute
the official position of the Department
of Transportation, only if they are
issued over the signature of the Sec-
retary of Transportation or if they con-
tain the following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 49 CFR part; 26,

§26.11 What records do
keep and report?

(a) [Reserved]

(b) You must continue to provide
data about your DBE program to the
Department as directed by DOT oper-
ating administrations.

(¢) You must create and maintain a
bidders list.

(1) The purpose of this list is to pro-
vide you as accurate data as possible
about the universe of DBE and non-
DBE contractors and subcontractors
who seek to work on your Federally-as-
sisted contracts for use in helping you
set your overall goals.

(2) You must obtain the following in-
formation about DBE and non-DBE
contractors and subcontractors who
seek to work on your Federally-as-
sisted contracts:

(1) Firm name;

(11) Firm address;

recipients
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(i11) Firm's status as a DBE or non-
DBE;

(iv) Age of the firm; and

(v) The annual gross receipts of the
firm, You may obtain this information
by asking each firm to indicate into
what gross receipts bracket they fit
(e.g., less than $500,000; $500,000-$1 mil-
lion; $1-2 million; §$2-6 million; etc.)
rather than requesting an exact figure
from the firm.

(3) You may acquire the information
for your bidders list In a variety of
ways. For example, you can collect the
data from all bidders, before or after
the bid due date. You can conduct a
survey that will result in statistically
sound estimate of the universe of DBE
and non-DBE contractors and sub-
contractors who seek to work on your
Federally-assisted contracts. You may
combine different data collection ap-
proaches (e.g., collect name and address
information from all bidders, while
conducting a survey with respect to
age and gross receipts information).

[64 FR 5126, Feb, 2, 1899, as amended at 65 FR
68951, Nov. 15, 2000]

§$26.13 What assurances must recipi-
ents and contractors make?

(a) Bach financlal assistance agree-
ment you sign with a DOT operating
administration (or a primary recipient)
must include the following assurance:

The recipient shall not discriminate on the
basis of race, color, national origin, or sex in
the award and performance of any DOT-as-
sisted contract or in the administration of
its DBE program or the requirements of 49
CFR part 28. The reciplent shall take all nec-
essary and reasonable steps under 49 CFR
part 26 to ensure nondiscrimination in the
award and administration of DOT-assisted
contracts. The reciplent’'s DBE program, &s
required by 49 CFR part 26 and as approved
by DOT, Is incorporated by reference in this
agreement. Implementation of this program
is a legal obligation and failure to carry out
its terms shall be treated as a violation of
this agresment. Upon notification to the re-
cipient of its failure to carry out its ap-
proved program, the Department may im-
pose sanctions as provided for under part 26
and may, in appropriato cascs, refer the mat-
ter for enforcement under 18 U.S.C. 1001 and/
or the Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801 et seq.).

(b) Bach contract you sign with a
contractor (and each subcontract the
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prime contractor signs with a subcon-
tractor) must include the following as-
surance:

The contractor, sub recipient or subcon-
tractor shall not discriminate on the basis of
race, color, national origin, or sex in the per-
formance of this contract. The contractor
shall carry out applicable requirements of 49
CFR part 26 In the award and administration
of DOT-assisted contracts. Failure by the
contractor to carry out these requirements
is a material breach of this contract, which
may result in the termination of this con-
tract or such other remedy as the recipient
deems appropriate.

§26.15 How can recipients apply for
exemptions or waivers?

(a) You can apply for an exemption
from any provision of this part. To
apply, you must request the exemption
in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA,
or FAA. The Secretary will grant the
request only if it documents special or
exceptional circumstances, not likely
to be generally applicable, and not con-
templated in connection with the rule-
making that establighed this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(b) You can apply for a waiver of any
provision of Subpart B or C of this part
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate a DBE program
that achieves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive a pro-
gram waiver, you must follow these
procedures:

(1) You must apply through the con-
cerned operating administration. The
application must include a specific pro-
gram proposal and address how you
will meet the criteria of paragraph
(b)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
propesal, including consultation with
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the DBE community and at least one
public hearing. Your application must
include a summary of the public par-
ticipation process and the Information
gathered through it.

(2) Your application must
that—

(i) There is a reasonable basis to con-
clude that you could achieve a level of
DBE participation consistent with the
objectives of this part using different
or innovative means other than those
that are provided in subpart B or C of
this part;

(i) Conditions in your jurisdiction
are appropriate for implementing the
proposal;

(ili) Your proposal would prevent dis-
crimination against any individual or
group in access to contracting opportu-
nities or other benefits of the program;
and

(iv) Your proposal 1s consistent with
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram.

(3) The Secretary has the authority
to approve your application. If the Sec-
retary grants your application, you
may administer your DBE program as
provided in your proposal, subject to
the following conditions:

(1) DBE eligibility is determined as
provided in gubparts D and E of this
part, and DBE participation is counted
a8 provided in §26.49;

(i1) Your level of DBE participation
continues to be consistent with the ob-
jectives of this part;

(iii) There is a reasonable limitation
on the duration of your modified pro-
gram; and

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
cr.

(4) The Secretary may end a program
waiver at any time and reguire you to
comply with this part's provisions. The
Secretary may also extend the waiver,
if he or she determines that all require-
ments of paragraphs (b)(2) and (3) of
this section continue to be met. Any
such extension shall be for no longer
than period originally set for the dura-
tion of the program.

show
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Subpart B—Administrative Re-
quirements for DBE Programs
for Federally-Assisted Con-
tracting

§26.21 Who must have a DBE pro-
gram?

(a) If you are in one of these cat-
egories and let DOT-assisted contracts,
you must have a DBE program meeting
the requirements of this part:

(1) All FHWA recipients receiving
funds authorized by a statute to which
this part applies;

(2) FTA recipients receiving plan-
ning, capital and/or operating assist-
ance who will award prime contracts
(excluding trangit vehicle purchases)
exceeding $250,000 in FTA funds in a
Federal fiscal year;

(3) FAA reclplents receiving grants
for airport planning or development
who will award prime contracts exceed-
ing $250,000 in FAA funds in a Federal
fiscal year.

(b)(1) You must submit a DBE pro-
gram conforming to this part by Au-
gust 31, 1999 to the concerned operating
administration (OA). Once the OA has
approved your program, the approval
counts for all of your DOT-assisted pro-
grams (except that goals are reviewed
by the particular operating administra~-
tion that provides funding for your
DOT-assigted contracts).

(2) You do not have to submit regular
updates of your DBE programs, as long
as you remain in compliance. However,
you must submit significant changes in
the program for approval.

(¢) You are not eligible to recelve
DOT financial assistance unless DOT
has approved your DBE program and
you are in compliance with it and this
part., You must continue to carry out
your program until all funds from DOT
financlal assistance have been ex-
pended.

[64 FR 6126, Feb, 2, 1999, as amended at 64 FR
34670, June 28, 1999; 656 FR 68951, Nov. 15, 2000]

§26.23 What is the requirement for a
policy statement?

You must issue a signed and dated
policy statement that expresses your
commitment to your DBE program,
states its objectives, and outlines re-
sponsibilities for its implementation.
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You must circulate the statement
throughout your organization and to
the DBE and non-DBE buslness com-
munities that perform work on your
DOT-assisted contracts.

§26.25 What is the requirement for a
liaison officer?

You must have a DBE liaison officer,
who shall have direct, independent ac-
cess to your Chief Executive Officer
concerning DBE program matters. The
lialson officer shall be responsible for
implementing all aspects of your DBE
program. You must also have adequate
staff to administer the program in
compliance with this part.

§26.27 What efforts must recipients
make concerning DBE financial in-
stitutions?

You must thoroughly investigate the
full extent of services offered by finan-
cial institutions owned and controlled
by socially and economically disadvan-
taged individuals in your community
and make reasonable efforts to use
these institutions, You must also en-
courage prime contractors to use such
institutions.

§26.29 What prompt payment mecha-
nisms must recipients have?

(a) You must establish, as part of
your DBE program, a contract clause
to require prime contractors to pay
subcontractors for satisfactory per-
formance of their contracts no later
than 30 days from receipt of each pay-
ment you make to the prime con-
tractor.

(b) You must ensure prompt and full
payment of retalnage from the prime
contractor to the subcontractor within
30 days after the subcontractor’s work
is satisfactorily completed. You must
use one of the following methods to
comply with this requirement:

(1) You may decline to hold retainage
from prime contractors and prohibit
prime contractors from  holding
retainage from subcontractors.

(2) You may decline to hold retainage
from prime contractors and require a
contract clause obligating prime con-
tractors to make prompt and full pay-
ment of any retainage kept by prime
contractor to the subcontractor within
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30 days after the subcontractor’s work
is satisfactorily completed.

8) You may hold retainage from
prime contractors and provide for
prompt and regular incremental ac-
ceptances of portions of the prime con-
tract, pay retainage to prime contrac-
tors based on these acceptances, and
require a contract clause obligating
the prime contractor to pay all
retainage owed to the subcontractor
for satisfactory completion of the ac-
copted work within 30 days after your
payment to the prime contractor.

(¢) For purposes of this section, a
subcontractor’s work is satisfactorily
completed when all the tasks called for
in the subcontract have been accom-
plished and documented as required by
the recipient., When a recipient has
made an incremental acceptance of a
portion of a prime contract, the work
of a subcontractor covered by that ac-
ceptance is deemed to be satisfactorily
combpleted.

(d) Your DBE program must provide
appropriate means to enforce the re-
quirements of this section. These
means may Include appropriate pen-
alties for failure to comply, the terms
and conditions of which you set. Your
program may also provide that any
delay or postponement of payment
among the parties may take place only
for good cause, with your prior written
approval.

(e) You may also establish, as part of
your DBE program, any of the fol-
lowing additional mechanisms to en-
gure prompt payment:

(1) A contract clause that requires
prime contractors to include in their
subcontracts lahguage providing that
prime contractors and subcontractors
will use appropriate alternative dis-
pute resolution mechanisms to resolve
payment disputes. You may specify the
nature of such mechanisms.

(2) A contract clause providing that
the prime contractor will not be reim-
bursed for work performed by sub-
contractors unless and until the prime
contractor ensures that the sub-
contractors are promptly pald for the
work they have performed.

(3) Other mechanisms, consistent
with this part and applicable state and
local law, to ensure that DBEs and
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other contractors are fully and prompt-
ly paid.

[68 FR 35553, June 16, 2003]

§26.31 What requirements pertain to
the DBE directory?

You must maintain and make avail-
able to interested persons a directory
identifying all firms eligible to partici-
pate as DBEs In your program. In the
listing for each firm, you must include
its address, phone number, and the
types of work the firm has been cer-
tified to perform as a DBE. You must
revise your directory at least annually
and make updated information avall-
able to contractors and the public on
request.

§26.33 What steps must a recipient
take to address overconcentration
of DBEs in certain types of work?

(a) If you determine that DBE firms
are 80 overconcentrated in a certain
type of work as to unduly burden the
opportunity of non-DBE firms to par-
ticipate In this type of work, you must
devise appropriate measures to address
this overconcentration.

(b) These measures may include the
use of incentives, technical assistance,
business development programs, men-
tor-protégé programs, and other appro-
priate measures designed bto assist
DBEs in performing work outside of
the specific field in which you have de-
termined that non-DBEs are unduly
burdened. You may also consider vary-
ing your use of contract goals, to the
extent consistent with §26.51, to unsure
that non-DBEs are not unfairly pre-
vented from competing for sub-
contracts,

(¢) You must obtaln the approval of
the concerned DOT operating adminis-
tration for your determination of over-
concentration and the measures you
devise to address it. Once approved, the
measures become part of your DBE
program.

§26.35 What role do business develop-
ment and mentor-protégé programs
have in the DBE program?

(a) You may or, if an operating ad-
ministration directs you to, you must
establish a DBE business development
program (BDP) to assist firms in gain-
ing the ability to compete successfully
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in the marketplace outside the DBE
program. You may require a DBE firm,
as a condition of recelving assistance
through the BDP, to agree to termi-
nate its participation in the DBE pro-
gram after a certain time has passed or
certain objectives have been reached.
See Appendix C of this part for guid-
ance on administering BDP programs.

(b) As part of a BDP or separately,
you may establish a ‘“mentor-protége"
program, in which another DBE or non-
DBE firm is the principal source of
business development assistance to a
DBE firm.

(1) Only firms you have certified as
DBESs before they are proposed for par-
ticipation in a mentor-protégé program
are eligible to participate 1n the men-
tor-protégé program,

(2) During the course of the mentor-
protégé relationship, you must:

(i) Not award DBE credit to a non-
DBE mentor firm for using its own
protégé firm for more than one half of
its goal on any contract let by the re-
ciplent; and

(1i) Not award DBE credit to a non-
DBE mentor firm for using its own
protégsé firm for more than every other
contract performed by the protégé
firm.

(3) For purposes of making deter-
minations of business size under this
part, you must not treat protégé firms
as affiliates of mentor firms, when both
firms are participating under an ap-
proved mentor-protégé program. See
Appendix D of this part for guidance
concerning the operation of mentor-
protégé programs.

(¢) Your BDPs and mentor-protégé
programs must be approved by the con-
cerned operating administration before
you implement them. Once approved,
they become part of your DBE pro-
gram.

§26.37 What are a recipient's respon-
sibilities for monitoring the per-
formance of other program partici-
pants?

(a) You must implement appropriate
mechanisms to ensure compliance with
the part’s requirements by all program
participants (e.g., applylng legal and
contract remedies available under Fed-
eral, state and local law). You must set
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forth these mechanisms in your DBE
program,

(b) Your DBE program must also in-
clude a monitoring and enforcement
mechanism to ensure that work com-
mitted to DBEg at contract award is
actually performed by DBEs.

(¢) This mechanism must provide for
a running tally of actual DBE attain-
ments (e.g., payments actually made to
DBE firms), including a means of com-
paring these attainments to commit-
ments. In your reports of DBE partici-
pation to the Department, you must
display both commitments and attain-
ments,

[64 FR 5126, Feb. 2, 1999, as amended at 66 FR
68961, Nov. 15, 2000; 60 FR 36564, June 16, 2003]

Subpart C—Goals, Good Faith
Efforts, and Counting

§26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram?

(a) The statutes authorizing this pro-
gram provide that, except to the extent
the Secretary determines otherwise,
not less than 10 percent of the author-
ized funds are to be expended with
DBEs.

(b) This 10 percent goal 1s an aspira-
tional goal at the national level, which
the Department uses as a tool in evalu-
ating and monltoring DBEs’ opportuni-
ties to participate in DOT-assisted con-
tracts,

(c) The national 10 percent goal does
not authorize or require recipients to
set. overall or contract goals at the 10
percent level, or any other particular
level, or to take any special adminis-
trative steps If their goals are above or
below 10 percent.

§26.43 Can recipients use set-asides or
quotas as part of this program?

(a) You are not permitted to use
quotas for DBEs on DOT-assisted con-
tracts subject to this part.

(b) You may not set-aside contracts
for DBEs on DOT-assisted contracts
subject to this part, except that, in
limited and extreme clrcumstances,
you may use set-asides when no other
method could be reasonably expected
to redress egregious instances of dis-
crimination.
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§26.45 How do recipients set overall
goals?

(a)(1) Except a8 provided in para-
graph (a)(2) of this section, you must
set an overall goal for DBE participa-
tion In your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient
who reasonably anticipates awarding
(excluding transit vehicle purchases)
$250,000 or less in FTA or FAA funds in
prime contracts in a Federal fiscal
year, you are not required to develop
overall goals for FTA or FAA respec-
tively for that fiscal year. However, if
you have an existing DBE program, it
must remain in effect and you must
seek to fulfill the objectives outlined
in §26.1.

(b) Your overall goal must be based
on demonstrable evidence of the avail-
ability of ready, willing and able DBEs
relative to all businesses ready, willing
and able to participate on your DOT-
assisted contracts (hereafter, the '‘rel-
ative avallability of DBEsS”). The goal
must reflect your determination of the
level of DBE participation you would
expoct absent the effects of discrimina-
tion. You cannot simply rely on elther
the 10 percent national goal, your pre-
vious overall goal or past DBE partici-
pation rates in your program without
reference to the relative availability of
DBEs in your market.

(c) Step 1. You must begin your goal
setting process by determining a base
flgure for the relative avallability of
DBEs. The following are examples of
approaches that you may take toward
determining a base figure. These exam-
ples are provided as a starting point for
your goal setting process. Any percent-
age figure derived from one of these ex-
amples should be considered a basis
from which you begin when examining
all evidence available in your jurisdic-
tion. These examples are not intended
as an exhaustive 1ist. Other methods or
combinations of methods to determine
a base figure may be used, subject to
approval by the concerned operating
administration.

(1) Use DBE Directories and Census Bu-
reau Data. Determine the number of
ready, willing and able DBEs in your
market from your DBE directory.
Using the Census Bureau's County
Business Pattern (CBP) data base, de-
termine the number of all ready, will-
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ing and able businesses available in
your market that perform work in the
same NAICS codes. (Information about
the CBP data base may be obtained
from the Census Bureau at their web
site, WWwW.census.gov/eped/cop/view/
chpview.html.) Divide the number of
DBEs by the number of all burinesses
to derive a base figure for the relative
avallability of DBEs in your market.

(2) Use a bidders list. Determine the
number of DBEs that have bid or
quoted on your DOT-asslsted prime
contracts or subcontracts in the pre-
vious year. Determine the number of
all businesses that have bid or quoted
on prime or subcontracts in the same
time period. Divide the number of DBE
bidders and gquoters by the number for
all businesses to derlve a base figure
for the relative avallability of DBEs in
your market.

(8) Use data from a disparity study. Use
a percentage figure derived from data
in a valid, applicable disparity study.

(4) Use the goal of another DOT recipi-
ent. If another DOT recipient in the
same, or substantially similar, market
has set an overall goal in compliance
with this rule, you may use that goal
as 2 base figure for your goal.

(b) Aliernative methods. You may use
other methods to determine s base fig-
ure for your overall goal. Any method-
ology you choose must be based on de-
monstrable evidence of local market
conditions and be designed to ulti-
mately attain a goal that is rationally
related to the relative avallability of
DBEs in your market.

(d) Step 2. Once you have calculated a
base figure, you must examine all of
the evidence available in your jurisdic-
tion to determine what adjustment, if
any, is needed to the base figure in
order to arrive at your overall goal.

(1) There are many types of evidence
that must be considered when adjust-
ing the base figure. These include:

(1) The current capacity of DBEs to
perform work in your DOT-assisted
contracting program, as measured by
the volume of work DBEs have per-
formed in recent years;

(i) Evidence from disparity studies
conducted anywhere within your juris-
diction, to the extent it is not already
accounted for in your base figure; and
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(iii) If your base figure is the goal of
another recipient, you must adjust it
for differences in your local market
and your contracting program.

(2) If available, you must consider
evidence from related fields that affect
the opportunities for DBEs to form,
grow and compete. These include, but
are not limited to:

(i) Statistical disparities in the abil-
ity of DBEs to get the financing, bond-
ing and Insurance required to partici-
pate in your program,

(ii) Data on employment, self-em-
ployment, education, training and
union apprenticeship programs, to the
extent you can relate it to the opportu-
nitles for DBEs to perform in your pro-
gram,

(3) If you attempt to make an adjust-
ment to your base figure to account for
the continuing effects of past discrimi-
nation (often called the ‘‘but for’ fac-
tor) or the effects of an ongolng DBE
program, the adjustment must be based
on demonstrable evidence that is logi-
cally and directly related to the effect
for which the adjustment is sought.

(e) Once you have determined a per-
centage figure in accordance with para-
graphs (c) and (d) of this section, you
should express your overall goal as fol-
lows:

(1) If you are an FHWA recipient, as
a percentage of all Federal-aid highway
funds you will expend in FHWA-as-
sisted contracts in the forthcoming fis-
cal year;

(2) If you are an FTA or FAA rocipi-
ent, as a percentage of all FTA or FAA
funds (exclusive of FTA funds to be
used for the purchase of transit vehi-
cles) that you will expend in ¥FTA or
FAA-assisted contracts in the forth-
coming flscal year. In appropriate
cages, the FTA or FAA Administrator
may permit you to express your overall
goal as a percentage of funds for a par-
ticular grant or project or group of
grants and/or projects.

(£)(1) If you set overall goals on a fis-
cal year bagis, you must submit them
to the applicable DOT operating ad-
ministration for review on August 1 of
each year, unless the Administrator of
the concerned operating administra-
tion establishes a different submission
date.
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(2) If you are an FTA or FAA recipi-
ent and set your overall goal on a
project or grant basis, you must sub-
mit the goal for review at a time deter-
mined by the FTA or FAA Adminis-
trator.

(3) You must include with your over-
all goal submission a description of the
methodology you used to establish the
goal, including your base flgure and
the evidence with which 1t was cal-
culated, and the adjustments you made
to the base figure and the evidence re-
lied on for the adjustments. You should
also include a summary listing of the
relevant available evidence in your ju-
risdiction and, where applicable, an ex-
planation of why you did not use that
evidence to adjust your base figure.
You must also include your projection
of the portions of the overall goal you
expect to meet through race-neutral
and race-conscious measures, respec-
tively (see §26.51(c)).

(4) You are not required to obtain
prior operating administration concur-
rence with the your overall goal. How-
ever, if the operating administration’s
review suggests that your overall goal
has not been correctly calculated, or
that your method for calculating goals
1s inadequate, the operating adminis-
tration may, after consulting with you,
adjust your overall goal or require that
you do so. The adjusted overall goal 18
binding on you.

(5) If you need additional time to col-
lect daba or take other steps to develop
an approach to setting overall goals,
you may request the approval of the
concerned operating administration for
an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of
DBEs in your local market to the max-
imum extent feasible given the data
available to you; and

(11) Avoid imposing undue burdens on
non-DBEs.

(g) In establishing an overall goal,
you must provide for public participa-
tion. This public participation must in-
clude;

(1) Consultation with minority, wom-
en’'s and general contractor groups,
community organizations, and other
officials or organizations which could
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be expected to have information con-
cerning the availability of disadvan-
taged and non-disadvantaged busi-
nesses, the effects of discrimination on
opportunities for DBEs, and your ef-
forts to establish a level playing field
for the participation of DBEs.

(2) A published notice anhouncing
your proposed overall goal, informing
the public that the proposed goal and
its rationale are available for Inspec-
tion during normal business hours at
your principal office for 30 days fol-
lowing the date of the notlce, and in-
forming the public that you and the
Department will accept comments on
the goals for 45 days from the date of
the notice. The notice must include ad-
dresses to which comments may be
sent, and you must publish it in gen-
eral circulation media and available
minority-focused media and trade asso-
ciation publications.

(h) Your overall goals must provide
for participation by all certified DBEs
and must not be subdivided into group-
specific goals.

[64 FR 6126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1998; 65 FR 68951, Nov. 15, 2000;
68 FR 35563, June 16, 2003]

§26.47 Can recipients be penalized for
failing to meet overall goals?

(a) You cannot be penalized, or treat-
ed by the Department as being in non-
compliance with this rule, because
your DBE participation falls short of
your overall goal, unless you have
failed to administer your program in
good faith.

(b) If you do not have an approved
DBE program or overall goal, or if you
fall to implement your program in
good faith, you are in noncompliance
with this part.

§26.49 How are overall goals estab-
lished for transit vehicle manufac-
turers?

(a) If you are an FTA reciplent, you
must require in your DBE program
that each transit vehicle manufac-
turer, as & condition of being author-
ized to bid or propose on FTA-assisted
transit vehicle procurements, certify
that 1t has complied with the require-
ments of this section. You do not in-
clude FTA assistance used in transit
vehicle procurements in the hase
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amount from which your overall goal is
calculated.

(b) If you are a transit vehicle manu-
facturer, you must establish and sub-
mit for FTA's approval an annual over-
all percentage goal. In setting your
overall goal, you should be guided, to
the extent applicable, by the principles
underlying §26.45. The base from which
you calculate this goal is the amount
of FTA financial assistance included in
transit vehicle contracts you will per-
form during the fiscal year in question.
You must exclude from this base funds
attributable to work performed outside
the United States and 1ts territoriles,
possessions, and commonwealths, The
requirements and procedures of this
part with respect to submission and ap-
proval of overall goals apply to you as
they do to recipients.

(¢) As a transit vehicle manufacturer,
you may make the certification re-
quired by this section if you have sub-
mitted the goal this section requires
and FTA has approved it or not dis-
approved 1t.

(d) As a recipient, you may, with
FTA approval, establish project-spe-
cific goals for DBE participation in the
procurement of transit vehicles in lieu
of complying through the procedures of
this section.

(e) If you are an FHWA or FAA re-
cipient, you may, with FHWA or FAA
approval, use the procedures of this
section with respect to procurements
of vehicles or specialized squipment. If
you choose to do so, then the manufac-
turers of this equipment must meet the
same requirements (including goal ap-
proval by FHWA or FAA) as transit ve-
hicle manufacturers must meet in
FTA-assisted procurements.

§26.561 What means do recipients use
to meet overall goals?

(a) You must meet the maximum fea-
sible portion of your overall goal by
using race-neutral means of facili-
tating DBE participation, Race-neutral
DBE participation includes any time a
DBE wins a prime contract through
customary competitive procuremsent
procedures, is awarded a subcontract
on a prime contract that does not
carry a DBE goal, or even if there is a
DBE goal, wins a subcontract from a
prime contractor that did not consider
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1ts DBE status in making the award
(e.g., a prime contractor that uses a
strict low bid system to award sub-
contracts).

(b) Race-neutral means include, but
are not limited to, the following:

(1) Arranging solicitations, times for
the presentation of bids, gquantities,
specifications, and delivery schedules
in ways that facilitate DBE, and other
small businesses, participation (e.g.,
unbundling large contracts to make
them more accessible to small busi-
nesses, requiring or encouraging prime
contractors to subcontract portions of
work that they might otherwise per-
form with their own forces);

(2) Providing assistance in over-
coming limitations such as inability to
obtain bonding or financing (e.g., by
such means as simplifying the bonding
process, reducing bonding require-
ments, eliminating the impact of sur-
ety costs from bids, and providing serv-
ices to help DBEs, and other small
businesses, obtain bonding and financ-
ing);

(3) Providing technical
and other services;

(4) Carrying out Information and
communications programs on con-
tracting procedures and specific con-
tract opportunities (e.g., ensuring the
inclusion of DBEs, and other small
businesses, on recipient malling lists
for bidders; ensuring the dissemination
to bidders on prime contracts of lists of
potential subcontractors; provision of
information in languages other than
English, where appropriate),

(6) Implementing a supportive serv-
ices program to develop and improve
immediate and long-term business
management, record keeping, and fi-
nancial and accounting capability for
DBESs and other small businesses;

(6) Providing services to help DBES,
and other small businesses, improve
long-term development, increase op-
portunities to participate in a variety
of kinds of work, handle increasingly
significant projects, and achieve even-
tual self-sufficlency;

(7) HEstablishing a program to assist
new, start-up firms, particularly in
fields in which DBE participation has
historically been low;

(8) Ensuring distribution of your DBE
directory, through print and electronic

assistance
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means, to the widest feasible universe
of potential prime contractors; and

(9) Assisting DBEs, and other small
businesses, to develop their capability
to utilize emerging technology and
conduct business through electronic
media.

(¢) Bach time you submit your over-
all goal for review by the concerned op-
erating administration, you must also
submit your projection of the portion
of the goal that you expect to meet
through race-neutral means and your
basis for that projection. This projec-
tion is subject to approval by the con-
cerned operating administration, in
conjunction with its review of your
overall goal.

(d) You must establish contract goals
to meet any portion of your overall
goal you do not project belng able to
meet using race-neutral means.

(e) The following provisions apply to
the use of contract goals:

(1) You may use contract goals only
on those DOT-assisted contracts that
have subcontracting possibilities.

(2) You are not required to set a con-
tract goal on every DOT-assisted con-
tract. Yon are not required to set each
contract goal at the same percentage
level as the overall goal. The goal for a
specific contract may bhe higher or
lower than that percentage level of the
overall goal, depending on such factors
as the type of work involved, the loca-
tion of the work, and the availability
of DBEs for the work of the particular
contract. However, over the period cov-
ered by your overall goal, you must set
contract goals so that they will cumu-
latively result in meeting any portion
of your overall goal you do not project
belng able to meet through the use of
race-neutral means.

(8) Operating administration ap-
proval of each contract goal is not nec-
essarily required. However, operating
administrations may review and ap-
prove or disapprove any contract goal
you establish.

(4) Your contract goals must provide
for participation by all certified DBEs
and must not be subdivided into group-
specific goals.

(f) To ensure that your DBE program
continues to be narrowly tailored to
overcome the effects of discrimination,
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you must adjust your use of contract
goals as follows:

(1) If your approved projection under
paragraph (¢) of this section estimates
that you can meet your entire overall
goal for a given year through race-neu-
tral means, you must implement your
program without setting contract goals
during that year.

Example to Paragraph (f)(1): Your overall
goal for Year I is 12 percent. You estimate
that you can obtaln 12 percent or more DBE
participation through the use of race-neutral
measures, without any use of contract goals.
In this case, you do not set any contract
goals for the contracts that will be per-
formed in Year I.

(2) If, during the course of any year
in which you are using contract goals,
you determine that you will exceed
your overall goal, you must reduce or
ellminate the use of contract goals to
the extent necessary to ensure that the
use of contract goals does not result in
exceeding the overall goal. If you de-
termine that you will fall short of your
overall goal, then you must make ap-
propriate modifications in your use of
race-neutral and/or race-consclous
measures to allow you to meet the
overall goal.

Example to Paragraph (f)(2): In Year II, your
overall goal 1s 12 percent. You have esti-
mated that you can obtain 5 percent DBE
participation through use of race-neutral
measures. You therefore plan to obtain the
remaining 7 percent participation through
use of DBE goals. By September, you have
already obtained 11 percent DBE participa-
tion for the year. For contracts let during
the remainder of the year, you use contract
goals only to the extent necesgary to obtaln
an additional one percent DBE participation.
However, If you determine in September that
your participation for the year is likely to be
only 8 percent total, then you would increase
your use of race-neutral and/or race-con-
scious means during the remainder of the
year in order to achieve your overall goal,

(3) If the DBE participation you have
obtained by race-neutral means alone
meets or exceeds your overall goals for
two consecutive years, you are not re-
quired to make a projection of the
amount of your goal you can meet
using such means in the next year. You
do not set contract goals on any con-
tracts in the next year. You continue
using only race-neutral means to meet
your overall goals unless and until you
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do not meet your overall goal for a
year.

Ezample to Paragraph (f)(3): Your overall
goal for Years I and Year II is 10 percent. The
DBE participation you obtaln through race-
neutral measures alone is 10 percent or more
in each year. (For this purpose, 1t does not
maller whether you obtained additional DBE
participation through using contract goals
in these years,) In Year III and following
years, you do not need to make a projection
under paragraph (¢) of this section of the
portion of your overall goal you expect to
meet ueing race-neutral means., You simply
use race-neutral means to achieve your over-
all goals. However, if in Year VI your DBE
participation falls short of your overall goal,
then yon must make a paragraph (c) projec-
tion for Year VII and, if necessary, resume
use of contract goals in that year.

(4) If you obtain DRBE particlpation
that exceeds your overall goal in two
consecutive years through the use of
contract goals (i.e., not through the
use of race-neutral means alone), you
must reduce your use of contract goals
proportionately in the following year.

Example to Paragraph (f)(4): In Years I and
11, your overall goal is 12 percent, and you
obtain 14 and 16 percent DBE participation,
respectively. You have exceeded your goals
over the two-year period by an average of 25
percent. In Year III, your overall goal Is
again 12 percent, and your paragraph (¢) pro-
jection estimates that you will obtain 4 per-
cent DBE participation through race-neutral
means and 8 percent through contract goals.
You then reduce the contract goal projection
by 25 percent (l.e., from 8 to 6 percent) and
set contract goals accordingly during the
year. If in Year III you obtain 11 percent par-
ticipation, you do not use this contract goal
adjustment mechanism for Year IV, because
there have not been two consecutive years of
exceeding overall goals.

(2) In any year in which you project
meeting part of your goal through
race-neutral means and the remainder
through contract goals, you must
maintain data separately on DBE
achievements in those contracts with
and without contract goals, respec-
tively. You must report this data to
the concerned operating administra-
tion as provided in §26.11.
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§26.58 What are the good faith efforts
procedures recipients follow in situ-
ations where there are contract
goals?

(a) When you have established a DBE
contract goal, you must award the con-
tract only to a bidder/offeror who
makes good faith efforts to meet 1it.
You must determine that a bidder/of-
feror has made good faith efforts if the
bidder/offeror does elther of the fol-
lowing things:

(1) Documents that it has obtained
enough DBE participation to meet the
goal; or

(2) Documents that it made adequate
good faith efforts to meet the goal,
even though it did not succeed in ob-
taining enough DBE participation to
do so. If the bidder/offeror does docu-
ment adequate good falth efforts, you
must not deny award of the contract on
the basis that the bidder/offeror failed
to meet the goal. See Appendix A of
this part for guldance in determining
the adequacy of a bidder/offeror’s good
faith efforts.

(b) In your solicitations for DOT-as-
sisted contracts for which a contract
goal has been established, you must re-
qguire the following:

(1) Award of the contract will be con-
ditioned on meeting the requirements
of this section;

(2) All bidders/offerors will be re-
quired to submit the following infor-
mation to the reciplent, at the time
provided in paragraph (b)(3) of this sec-
tion:

(1) The names and addresses of DBE
firms that will participate in the con-
tract;

(ii) A description of the work that
each DBE will perform,

(iil) The dollar amount of the partici-
pation of each DBE firm participating;

(1v) Written documentation of the
bidder/offeror’s commitment to use a
DBE subcontractor whose participation
it submits to meet a contract goal;

(v) Written confirmation from the
DBE that it is participating in the con-
tract as provided in the prime contrac-
tor’s commitment; and

(vl) If the contract goal is not met,
svidence of good faith efforts (see Ap-
pendix A of this part); and

(8) At your discretion, the bidder/of-
feror must present the information re-
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guired by paragraph (b)(2) of this sec-
tion—

(i) Under sealed bid procedures, as a
matter of responsiveness, or with ini-
tial proposals, under contract negotia-
tion procedures; or

(i) At any time before you commit
yourself to the performance of the con-
tract by the bidder/offeror, as a matter
of responsibility.

(¢) You must make sure all informa-
tion is complete and accurate and ade-
quately documents the bidder/offeror's
good falth efforts before committing
yourself to the performance of the con-
tract by the bidder/offeror.

(d) If you determine that the appar-
ent successful bidder/offeror has failed
to meet the reguirements of paragraph
(a) of this section, you must, before
awarding the contract, provide the bid-
der/offeror an opportunity for adminis-
trative reconsideration.

(1) As part of this reconsideration,
the bidder/offeror must have the oppor-
tunity to provide written documenta-
tion or argument concerning the issue
of whether it met the goal or made ade-
quate good faith efforts to do so.

(2) Your decision on reconsideration
must be made by an official who did
not take part in the original dcter-
mination that the bidder/offeror falled
to meet the goal or make adequate
good faith efforts to do so.

(3) The bidder/offeror must have the
opportunity to meet in person with
your reconsideration official to discuss
the issue of whether it met the goal or
made adequate good faith efforts to do
S0,
(4) You must send the bidder/offeror a
written decision on reconsideration,
explaining the basis for finding that
the bidder did or did not meet the goal
or make adequate good faith efforts to
do so.

() The result of the reconsideration
process 1s not administratively appeal-
able to the Department of Transpor-
tation.

(e¢) In a “design-build” or ‘‘turnkey”
contracting situation, in which the re-
cipient lets a master contract to a con-
tractor, who In turn lets subsequent
subcontracts for the work of the
project, a recipient may establish a
goal for the project. The master con-
tractor then establishes contract goals,
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as appropriate, for the subcontracts it
lets. Recipients must malntain over-
sight of the master contractor’s activi-
ties to ensure that they are conducted
consistent with the requirements of
this part.

(H)(1) You must require that a prime
contractor not terminate for conven-
ience a DBE subcontractor listed in re-
sponse to paragraph (b)(2) of this sec-
tion (or an approved substitute DBE
firm) and then perform the work of the
terminated subcontract with its own
forces or those of an affillate, without
your prior written consent.

(2) When a DBE subcontractor is ter-
minated, or fails to complete its work
on the contract for any reason, you
must require the prime contractor to
make good faith efforts to find another
DBE subcontractor to substitute for
the original DBE. These good faith ef-
forts shall be directed at finding an-
other DBE to perform at least the same
amount of work under the contract as
the DBE that was terminated, to the
extent needed to meet the contract
goal you established for the procure-
ment,

(8) You must include in each prime
contract a provision for appropriate ad-
ministrative remedies that you will in-
voke If the prime contractor fails to
comply with the requirements of this
section.

(&) You must apply the requirements
of this section to DBE bidders/offerors
for prime contracts. In determining
whether a DBE bidder/offeror for a
prime contract has met a contract
goal, you count the work the DBE has
committed to performing with its own
forces as well as the work that it has
committed to be performed by DBE
subcontractors and DBE suppliers,

§286.66 How is DBE participation
counted toward goals?

(a) When a DBE participates in & con-
tract, you count only the value of the
work actually performed by the DBE
toward DBE goals.

(1) Count the entire amount of that
portion of a construction contract (or
other contract not covered by para-
graph (a)(2) of this section) that is per-
formed by the DBE’'s own forces. In-
clude the cost of supplies and materials
obtained by the DBE for the work of

§26.55

the contract, including supplies pur-
chased or equipment leagsed by the DBHE
(except supplles and equipment the
DBE subcontractor purchases or leases
from the prime contractor or its affil-
iate).

(2) Count the entire amount of fees or
commissions charged by a DBE firm for
providing a bona fide service, such as
professional, technical, consultant, or
managerial services, or for providing
bonds or Insurance gpecifically re-
quired for the performance of a DOT-
agsisted contract, toward DBE goals,
provided you determine the fee to be
reasonable and not excessive as com-
pared with fees customarily allowed for
similar services.

(3) When a DBE subcontracts part of
the work of its contract to another
firm, the value of the subcontracted
work may be counted toward DBE
goals only if the DBE's subcontractor
is itself a DBE. Work that & DBE sub-
contracts to a non-DBE firm does not
count toward DBE goals.

(b) When a DBE performs as a partic-
ipant in a joint venture, count a por-
tion of the total dollar value of the
contract equal to the distinct, clearly
defined portion of the work of the con-
tract that the DBE performs with its
own forces toward DBE goals.

(e) Count expenditures to a DBE con-
tractor toward DBE goals only if the
DBE is performing a commercially use-
ful function on that contract.

(1) A DBE performs a commerclally
useful function when it is responsible
for execution of the work of the con-
tract and is carrylng out its respon-
sibilities by actually performing, man-
aging, and supervising the work in-
volved. To perform a commercially
useful function, the DBE must also be
responsible, with respect to materials
and supplies used on the contract, for
negotiating price, determining quality
and quantity, ordering the material,
and installing (where applicable) and
paying for the material itself. To de-
termine whether a DBE is performing a
commerclally useful [function, you
must evaluate the amount of work sub-
contracted, industry practices, whether
the amount the firm is to be paid under
the contract is commensurate with the
work it is actually performing and the
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DBE credit claimed for its performance
of the work, and other relevant factors.

(2) A DBE does not perform a com-
mercially useful function if its role is
limited to that of an extra participant
in a transaction, contract, or project
through which funds are passed in
order to obtaln the appearance of DBE
participation. In determining whether
a DBE is such an extra participant, you
must examine similar transactions,
particularly those in which DBEs do
not participate.

(3) If & DBE does not perform or exer-
cise responsibility for at least 30 per-
cent of the total cost of its contract
with its own work force, or the DBE
subcontracts a greater portion of the
work of a contract than would be ex-
pected on the basis of normal industry
practice for the type of work involved,
you must presume that it is not per-
forming a commercially useful func-
tion.

(4) When a DBE is presumed not to be
performing a commercially useful func-
tion as provided in paragraph (c)(3) of
this section, the DBE may present evi-
dence to rebut this presumption, You
may determine that the firm is per-
forming a commercially useful func-
tion glven the type of work Involved
and normal indusiry practices.

(5) Your decisions on commercially
useful function matters are subject to
review by the concerned operating ad-
ministration, but are not administra-
tively appealable to DOT.

(d) Use the following factors in deter-
mining whether a DBE trucking com-
pany is performing & commercially
useful function:

(1) The DBE must be responsible for
the management and supervision of the
entire trucking operation for which it
is responsible on a particular contract,
and there cannot be a contrived ar-
rangement for the purpose of meeting
DBE goals.

(2) The DBE must itself own and op-
erate at least ome fully licensed, in-
sured, and operational truck used on
the contract.

(3) The DBE receives credit for the
total value of the transportation serv-
ices it provides on the contract using
trucks it owns, insures, and operates
using drivers it employs.
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(4) The DBE may lease trucks from
another DBE firm, including an owner-
operator who is certified ag a DBE. The
DBE who leases trucks from another
DBE receives credit for the total value
of the transportation services the les-
see DBE provides on the contract.

(6) The DBE may also lease trucks
from a non-DBE firm, including from
an owner-operator. The DBE who
leases trucks {from a non-DBE is enti-
tled to credit for the total value of
transportation services provided by
non-DBE lessees not to exceed the
value of transportation services pro-
vided by DBE-owned trucks on the con-
tract. Additional participation by non-
DBE lessees receives credit only for the
fee or commission it recelves as a re-
sult of the lease arrangement. If a re-
cipient chooses this approach, it must
obtain written consent from the appro-
priate Department Operating Adminis-
tration.

Example to this paragraph (d)(5): DBE Firm
X uses two of 1ts own trucks on a contract.
It leases two trucks from DBE Firm Y and
six trucks from non-DBE Firm Z. DBE credit
would be awarded for the total value of
transportation services provided by Firm X
and Firm Y, and may also be awarded for the
total value of transportation services pro-
vided by four of the six trucks provided by
Firm Z. In all, full credit would be allowed
for the participation of eight trucks. With
respect to the other two trucks provided by
Firm Z, DBE credit could be awarded only
for the fees or commissions pertaining to
those trucks Firm X recelves as a result of
the lease with Firm Z.

(6) For purposes of this paragraph (d),
a lease must indicate that the DBE has
exclusive use of and control over the
truck. This does mnot preclude the
leased truck from working for others
during the term of the lease with the
consent of the DBE, so long as the
lease glves the DBE absolute priority
for use of the leased truck. Leased
trucks must display the name and
identification number of the DBE.

(e) Count expenditures with DBEs for
materials or supplies toward DBE goals
as provided in the following:

(1)(1) If the materials or supplies are
obtained from a DBE manufacturer,
count 100 percent of the cost of the ma-
terlals or supplies toward DBE goals.
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(i) For purposes of this paragraph
(e)(1), a manufacturer is a firm that op-
erates or maintains a factory or estab-
lishment that produces, on the prem-
ises, the materials, supplies, articles,
or equipment required under the con-
tract and of the general character de-
geribed by the specifications.

(2)(i) If the materials or supplies are
purchased from a DBE regular dealer,
count 60 percent of the cost of the ma-
terials or supplies toward DBE goals.

(11) For purposes of this section, a
regular dealer is a firm that owns, op-
erates, or malntains a storo, ware-
house, or other establishment in which
the materials, supplies, articles or
equipment of the general character de-
scribed by the specifications and re-
quired under the contract are bought,
kept in stock, and regularly sold or
leased to the public in the usual course
of business.

(A) To be a regular dealer, the firm
must be an established, regular busi-
ness that engages, as 1ts principal busi-
ness and under its own name, In the
purchase and sale or lease of the prod-
ucts in question.

(B) A person may be a regular dealer
in such bulk items as petroleum prod-
ucts, steel, cement, gravel, stone, or
asphalt without owning, operating, or
maintaining a place of business as pro-
vided in this paragraph (e)(2)(ii) if the
person both owns and operates dis-
tribution equipment for the products.
Any supplementing of regular dealers’
own distribution equipment shall be by
a long-term lease agreement and not
on an ad hoc or contract-by-contract
basis.

(C) Packagers, brokers, manufactur-
ers’ representatives, or other persons
who arrange or expedite transactions
are not regular dealers within the
meaning of this paragraph (e)(2).

(3) With respect to materials or sup-
plies purchased from a DBE which is
neither a manufacturer nor a regular
dealer, count the sntire amount of fees
or commissions charged for assistance
in the procurement of the materials
and supplies, or fees or transportation
charges for the delivery of materials or
supplies required on a job site, toward
DRBE goals, provided you determine the
fees to be reasonable and not excessive
as compared with fees customarily al-
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lowed for similar services. Do not
count any portion of the cost of the
materials and supplies themselves to-
ward DBE goals, however,

) If & firm is not currently certified
as a DBE in accordance with the stand-
ards of subpart D of this part at the
time of the execution of the contract,
do not count the firm’s participation
toward any DBE goals, except as pro-
vided for in §26.87(1)).

(g) Do not count the dollar value of
work performed under a contract with
a flrm after it has ceased to be cer-
tified toward your overall goal.

¢(h) Do not count the participation of
a DBE subcontractor toward a contrac-
tor's final compliance with its DBE ob-
ligations on a contract until the
amount being counted has actually
been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 'R 35664, June 16, 2003]

Subpart D—Certlfication Standards

§26.61 How are burdens of proof allo-
cated in the certification process?

(a) In determining whether to certify
a firm as eligible to participate as a
DRBE, you must apply the standards of
this subpart.

(b) The firm seeking certification has
the burden of demonstrating to you, by
a preponderance of the evidence, that
it meets the requirements of this sub-
part concerning group membership or
individual disadvantage, business size,
ownership, and control.

(¢) You must rebuttably presumse
that members of the designated groups
identified in §26.67(a) are soclally and
economlically disadvantaged. This
means they do not have the burden of
proving to you that they are socially
and economically disadvantaged. In
order to obtain the benefit of the re-
buttable presumption, individuals must
submit a signed, notarized statement
that they are a member of one of the
groups in §26.67(a). Applicants do have
the obligation to provide you informa-
tion concerning their economic dis-
advantage (see § 26.67).

(d) Individuals who are not presumed
to be socially and economically dis-
advantaged, and individuals concerning
whom the presumption of disadvantage
has been rebutted, have the burden of
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proving to you, by a preponderance of
the evidence, that they are socially and
economically disadvantaged. (See Ap-
pendix E of this part.)

(e) You must make determinations
concerning whether individuals and
firms have met their burden of dem-
onstrating group membership, owner-
ship, control, and social and economic
disadvantage (where disadvantage
must be demonstrated on an indlvidual
basis) by considering all the facts in
the record, viewed as a whole.

[64 FR 6126, Feb, 2, 1999, as amended at 68 FR
35554, June 16, 2003)

§26.63 What rules govern group mem-
bership determinations?

(a)1) If, after reviewing the signed
notarized statement of membership in
a presumptively disadvantaged group
(see §26.61(c)), you have a well founded
reagon to question the individual’s
claim of membership in that group,
you must require the individual to
present additional evidence that he or
she is a member of the group.

(2) You must provide the individual a
written explanation of your reasons for
questioning his or her group member-
ship and a written request for addi-
tional evidence as outlined in para-
graph (b) of this section.

(3) In implementing this section, you
must take special care to ensure that
you do not impose a disproportionate
burden on members of any particular
designated group. Imposing a dis-
proportionate burden on members of a
particular group could violate §26.7(b)
and/or Title VI of the Civil Rights Act
of 1964 and 49 CFR part 21.

(b) In making such a determination,
you must consider whether the person
has held himself out to be a member of
the group over a long period of time
prior to application for certification
and whether the person is regarded as a
member of the group by the relevant
community. You may require the ap-
plicant to produce appropriate docu-
mentation of group membership.

(1) If you determine that an indi-
vidual claiming to be a member of a
group presumed to be disadvantaged is
not a member of a designated disadvan-
taged group, the individual must dem-
onstrate social and economic disadvan-
tage on an individual basis.
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(2) Your decisions concerning mem-
bership in a designated group are sub-
ject to the certification appeals proce-
dure of §26.89.

[64 FR 6126, Feb, 2, 1999, as amended at 68 FR
35554, June 16, 2003]

§26.66 What rules govern business size
determinations?

(a) To be an eligible DBE, & firm (In-
cluding its affiliates) must be an exist-
ing small business, as defined by Small
Business Administration (SBA) stand-
ards. You must apply current SBA
business size standard(s) found in 13
CFR part 121 appropriate to the type(s)
of work the firm seeks to perform in
DOT-asslsted contracts.

(b) Even if it meets the requirements
of paragraph (a) of this section, a firm
is not an eligible DBE in any Federal
fiscal year if the firm (including its af-
fillates) has had average annual gross
recelpts, as defined by SBA regulations
(see 13 CFR 121.402), over the firm’s pre-
vious three fiscal years, In excess of
$16.6 million, The Secretary adjusts
this amount for inflation from time to
time.

§26.67 What rules determine social
and economic disadvantage?

() Presumption of disadvantage, (1)
You must rebuttably presume that
citizens of the United States (or law-
fully admitted permanent residents)
who are women, Black Americans, His-
panic Americans, Native Americans,
Aslan-Pacific Americans, Subcontinent
Asian Americans, or other minorities
found to be disadvantaged by the SBA,
are soclally and economically dis-
advantaged Individuals. You must re-
quire applicants to submit a signed, no-
tarized certification that each pre-
sumptively disadvantaged owner is, in
fact, soclally and economically dis-
advantaged.

(2) (1) You must require sach indi-
vidual owner of a firm applying to par-
ticipate as 2 DBE (except a firm apply-
ing to participate as a DBE airport
concessionaire) whose ownership and
control are relied upon for DBE certifi-
cation to certify that he or she has a
personal net worth that does not ex-
ceed $750,000.

302



Office of the Secretary of Transporiation

(11) You must require each individual
who makes this certification to sup-
port it with a signed, notarized state-
ment of personal net worth, with ap-
propriate supporting documentation.
This statement and documentation
must not be unduly lengthy, burden-
some, or intrusive.

{il) In determining an individual’s
net. worth, you must observe the fol-
lowing requirements:

(A) Exclude an individual's ownerghip
Interest in the applicant firm;

(B) Exclude the indlvidual’s equlty in
his or her primary residence (except
any portion of such equity that 1s at-
tributable to excessive withdrawals
from the applicant firm).

(C) Do not use a contingent liabllity
to reduce an individual’s net worth.

(D) With respect to assets held in
vested pension plans, Individual Retire-
ment Accounts, 401(k) accounts, or
other retirement savings or investment
programs in which the assets cannot be
distributed to the Individual at the
present time without significant ad-
verse tax or interest consequences, in-
clude only the present value of such as-
sets, less the tax and interest penalties
that would accrue if the asset were dis-
tributed at the present time.

(iv) Notwithstanding any provision of
Federal or state law, you must not re-
leage an individual’s personal net
worth statement nor any documenta-
tion supporting it to any third party
without the written consent of the sub-
mitter. Provided, that you must trans-
mit this information to DOT in any
certification appeal proceeding under
§26.89 in which the disadvantaged sta-
tus of the individual is 1n question.

(b) Rebuttal of presumption of dis-
advantage. (1) If the statement of per-
sonal net worth that an individual sub-
mits under paragraph (a)2) of this sec-
tion shows that the individual’s per-
sonal net worth exceeds $750,000, the in-
dividual’s presumption of economic
disadvantage is rebutted. You are not
required to have a proceeding under
paragraph (b)(2) of this section In order
to rebut the presumption of economic
disadvantage in this case.

(2) If you have a reasonable basis to
believe that an Individual who is a
member of one of the designated groups
is not, in fact, socially and/or economi-
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cally disadvantaged you may, at any
time, start a proceeding to determine
whether the presumption should be re-
garded as rebutted with respect to that
individual. Your proceeding must fol-
low the procedures of §26.87.

(3) In such a proceeding, you have the
burden of demonstrating, by a prepon-
derance of the evidence, that the indi-
vidual is not socially and economically
disadvantaged. You may require the in-
dividual to produce information rel-
evant to the determination of his or
her disadvantage.

(4) When an individual’s presumption
of social and/or economic disadvantage
has been rebutted, his or her ownersghip
and control of the firm in question can-
not be used for purposes of DBE eligi-
bility under this subpart unless and
until he or she makes an individual
showing of social and/or economic dis-
advantage. If the basis for rebutting
the presumption 1s a determination
that the individual’'s personal net
worth exceeds $750,000, the individual is
no longer eligible for participation in
the program and cannot regaln eligi-
bility by making an individual showing
of disadvantage.

(c) [Reserved]

(d) Individual delerminations of social
and economic disadvantage. Firms
owned and controlled by individuals
who are not presumed to be socially
and economically disadvantaged (in-
cluding individuals whose presumed
disadvantage has been rebutted) may
apply for DBE certification. You must
make a case-by-case determination of
whether each individual whose owner-
ship and confrol are relied upon for
DBE certification is socially and eco-
nomically disadvantaged. In such a
proceeding, the applicant firm has the
burden of demonstrating to you, by a
preponderance of the evidence, that the
individuals who own and control it are
socially and economically disadvan-
taged. An individual whose personal
net worth exceeds $750,000 shall not be
deemed to be economically disadvan-
taged. In making these determinations,
use the guldance found in Appendix E
of this part. You must require that ap-
plicants provide sufficient information
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to permit determinations under the
guidance of Appendix E of this part.

[64 FR 5126, Feb. 2, 1999, as amended at 61 FR
84570, June 28, 1999; 68 'R 36554, June 16, 2003)

§26.69 What rules govern determina-
tions of ownership?

(a) In determining whether the so-
clally and economically disadvantaged
participants in a firm own the firm,
you must consider all the facts in the
record, viewed as a whole,

(b) To be an eligible DBE, a firm
must be at least 51 percent owned by
socially and economically disadvan-
taged individuals.

(1) In the case of a corporation, such
individuals must own at least 51 per-
cent of the each class of voting stock
outstanding and 51 percent of the ag-
gregate of all stock outstanding.

(2) In the case of a partnership, 61
percent of each class of partnership in-
terest must be owned by socially and
economically disadvantaged individ-
uals. Such ownership must be reflected
in the firm's partnership agreement.

(3) In the case of a limited liability
company, at least b1 percent of each
class of member interest must be
owned by socially and economically
disadvantaged individuals.

(¢) The firm's ownership by socially
and economically disadvantaged indi-
viduals must be real, substantial, and
contlnuing, going beyond pro forma
ownership of the firm as reflected in
ownership documents. The disadvan-
taged owners must enjoy the cus-
tomary incidents of ownership, and
share In the rigks and profits commen-
surate with their ownership interests,
as demonstrated by the subsiance, notl
merely the form, of arrangements.

(d) All securities that constitute
ownership of a firm shall be held di-
rectly by disadvantaged persons. Ex-
cept as provided in this paragraph (d),
no securities or assets held in trust, or
by any guardian for a minor, are con-
sidered as held by disadvantaged per-
sons in determining the ownership of a
firm. However, securities or assets held
in trust are regarded as held by a dis-
advantaged individual for purposes of
determining ownership of the firm, if—

(1) The beneficial owner of securities
or assets held in trust is a disadvan-
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taged individual, and the trustee is the
same or another such individual; or

(2) The beneflcial owner of a trust is
a disadvantaged individual who, rather
than the trustee, exercises effective
control over the management, policy-
making, and daily operational activi-
ties of the firm, Assets held in a rev-
ocable llving trust may be counted
only in the situation where the same
disadvantaged individual 1s the sole
grantor, beneficiary, and trustee.

(e) The contributions of capital or ex-
pertise by the socially and economi-
cally disadvantaged owners to acquire
their ownership interests must be real
and substantial, Examples of Insuffi-
cient contributions include a promise
to contribute capital, an unsecured
note payable to the firm or an owner
who 1is not a disadvantaged individual,
or mere participation in a firm's ac-
tivities as an employee. Debt instru-
ments from financial institutions or
other organizations that lend funds in
the normal course of thelir business do
not render a firm ineligible, even if the
debtor’s ownership interest is security
for the loan.

(f) The following requirements apply
to situations in which expertise 1s re-
Hed upon as part of a disadvantaged
owner's contribution to acquire owner-
ship:

(1) The owner’s expertise must be—

(i) In a specialized field;

(1i) Of outstanding quality;

(iii) In areas critical to the firm’s op-
erations;

(iv) Indispensable to the firm’s poten-
tial success;

(v) Specific to the type of work the
firm performs; and

(vi) Documented in the records of the
firm. These records must clearly show
the contribution of expertise and 1ts
value to the firm.

(2) The individual whose expertise 1s
relled upon must have a significant fi-
nanclal investment in the firm.

(g) You must always deem as held by
a soclally and economically disadvan-
taged individual, for purposes of deter-
mining ownership, all interests in a
business or other assets obtalned by
the individual—

(1) As the result of a final property
settlement or court order in a divorce
or legal separation, provided that no
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term or condition of the agreement or
divorce decree is inconsistent with this
section; or

(2) Through inheritance, or otherwise
because of the death of the former
owney,

(h)(1) You must presume as not being
held by a socially and economically
disadvantaged individual, for purposes
of determining ownership, all interests
in a business or other assets obtained
by the individual as the result of a gift,
or transfer without adequate consider-
ation, from any non-disadvantaged in-
dividual or non-DBE firm who is—

(1) Involved in the same flrm for
which the individual 1s seeking certifi-
cation, or an affillate of that firm;

(i1) Involved In the same or a similar
line of business; or

(ili) Engaged in an ongoing business
relationship with the firm, or an affil-
iate of the firm, for which the indi-
vidual is seeking certification.

(2) To overcome this presumption and
permit the Interests or assets to be
counted, the disadvantaged individual
must demonstrate to you, by clear and
convincing evidence, that—

(1) The gift or transfer to the dis-
advantaged individual was made for
reasons other than obtaining certifi-
cation as a DBE; and

(ii) The disadvantaged individual ac-
tually controls the management, pol-
icy, and operations of the firm, not-
withstanding the continuing participa-
tion of a non-disadvantaged individual
who provided the gift or transfer.

(i) You must apply the following
rules in situations in which marital as-
gets form a basis for ownership of a
firm:

(1) When marital agsets (other than
the assets of the business in question),
held jointly or as community property
by both spouses, are used to acquire
the ownership interest asserted by one
spouse, you must deem the ownership
interest in the firm to have been ac-
quired by that spouse with his or her
own individual resources, provided that
the other spouse irrevocably renounces
and transfers all rights in the owner-
ship interest in the manner sanctioned
by the laws of the state in which either
spouse or the firm 1s domiciled. You do
not count a greater portion of joint or
community property assets toward

§26.71

ownership than state law would recog-
nize as belonging to the socially and
economically disadvantaged owner of
the applicant firm.

(2) A copy of the document legally
transferring and renouncing the other
spouse’s rights in the jointly owned or
community assets used to acquire an
ownership interest in the firm must be
included as part of the firm’s applica-
tion for DBE certification.

(3) You may consider the following
factors in determining the ownership of
a firm. However, you must not regard a
contribution of capital as failing to be
real and substantial, or find & firm in-
eligible, solely because—

(1) A socially and economically dis-
advantaged individual acquired his or
her ownership interest as the result of
a gift, or transfer without adequate
consideration, other than the types set
forth in paragraph (h) of this section;

(2) There 1s a provision for the co-sig-
nature of a spouse who i8 not a socially
and economically disadvantaged indi-
vidual on financing agreements, con-
tracts for the purchase or sale of real
or personal property, bank signature
cards, or other documents; or

(3) Ownership of the firm in question
or its assets is transferred for adequate
consideration from a spouse who 1s not
a socially and economically disadvan-
taged individual to a spouse who is
such an individual. In thig case, you
must give particularly close and care-
ful scrutiny to the ownership and con-
trol of a firm to ensure that it is owned
and controlled, in substance as well as
in form, by a socially and economically
disadvantaged individual.

§28.71 What rules govern determina-
tions concerning control?

(a) In determining whether soclally
and economically disadvantaged own-
ers control a firm, you must consider
all the facts in the record, viewed as a
whole.

(b) Only an independent business may
be certified as a DBE. An independent
business is one the viability of which
does not depend on its relationship
with another firm or firms.

(1) In determining whether a poten-
tial DBE is an independent business,
you must scrutinize relationships with
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non-DBE firms, In such areas as per-
sonnel, facilities, equipment, financial
and/or bonding support, and other re-
sources.

(2) You must consider whether
present or recent employer/employee
relationships between the disadvan-
taged owner(s) of the potential DBE
and non-DBE firms or persons associ-
ated with non-DBE firms compromise
the independence of the potential DBE
firm.

(3) You must examine the firm’s rela-
tionships with prime contractors to de-
termine whether a pattern of exclusive
or primary dealings with a prime con-
tractor compromises the independence
of the potential DBE firm.

(4) In consldering factors related to
the independence of a potential DBE
firm, you must consider the consist-
ency of relationships between the po-
tential DBE and non-DBE firms with
normal industry practice.

(¢) A DBE firm must not be subject
to any formal or informal restrictions
which limit the customary discretion
of the socially and economically dis-
advantaged owners. There can be no re-
strictions through corporate charter
provisions, by-law provisions, con-
tracts or any other formal or informal
devices (e.g., cumulative voting rights,
voting powers attached to different
classes of stock, employment con-
tracts, requirements for concurrence
by non-disadvantaged partners, condi-
tions precedent or subsequent, execu-
tory agreements, voting trusts, restric-
tions on or assignments of voting
rights) that prevent the socially and
economically disadvantaged owners,
without the cooperation or vote of any
non-disadvantaged individual, from
making any business decision of the
firm, This paragraph does not preclude
a Bpousal co-signature on documents as
provided for in §26.69(3)(2).

(1) The soclally and economically
disadvantaged owners must possess the
power to direct or cause the direction
of the management and policies of the
firm and to make day-to-day as well as
long-term decisions on matters of man-
agement, policy and operations.

(1) A disadvantaged owner must hold
the highest officer position in the com-
pany (e.g., chief executive officer or
president).
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(2) In a corporation, disadvantaged
owners must control the board of direc-
tors.

(3) In a partnership, one or more dis-
advantaged owners must serve as gen-
eral partuners, with control over all
partnership decisions.

(e) Individuals who are not socially
and economically disadvantaged may
be involved in a DBE firm as owners,
managers, employees, stockholders, of-
ficers, and/or directors. Such individ-
uals must not, however, possess or ex-
ercise the power to control the firm, or
be disproportionately responsible for
the operation of the firm.

(f) The socially and economically dis-
advantaged owners of the firm may del-
egate various areas of the manage-
ment, policymaking, or daily oper-
ations of the firm to other participants
in the firm, regardless of whether these
participants are soclally and economi-
cally disadvantaged individuals. Such
delegations of authority must be rev-
ocable, and the socially and economi-
cally disadvantaged owners must re-
tain the power to hire and fire any per-
son to whom such authority is dele-
gated. The managerial role of the so-
cially and economically disadvantaged
owners in the firm’s overall affairs
must be such that the reciplent can
reasonably conclude that the socially
and economically disadvantaged own-
ers actually exercise control over the
firm’s operations, management, and
policy.

(g) The socially and economically
disadvantaged owners must have an
overall understanding of, and manage-
rial and technical competence and ex-
perience directly related to, the type of
business in which the firm is engaged
and the firm’s operations. The socially
and economically disadvantaged own-
ers are not required to have experience
or expertise In every critical area of
the firm’s operations, or to have great-
er experience or expertise in a given
field than managers or key employess.
The socially and economically dis-
advantaged owners must have the abil-
ity to intelligently and critically
cvaluatec information prescnted by
other participants in the filrm’s activi-
ties and to use this iInformation to
make independent declsions concerning
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the firm's daily operations, manage-
ment, and policymaking. Generally,
expertise limited to office manage-
ment, administration, or bookkeeping
functions unrelated to the principal
business activities of the firm is insuf-
ficient to demonstrate control.

(h) If state or local law requires the
persons to have a particular license or
other credential in order to own and/or
control a certain type of firm, then the
soclally and economically dlisadvan-
taged persons who own and control a
potential DBE firm of that type must
possess the required license or creden-
tial. If state or local law does not re-
quire such a person to have such a li-
cense or credential to own and/or con-
trol a firm, you must not deny certifi-
cation solely on the ground that the
person lacks the license or credential.
However, you may take into account
the absence of the license or credential
as one factor in determining whether
the socially and economically dis-
advantaged owners actually control
the firm,

(1)(1) You may conslder differences in
remuneration between the socially and
economically disadvantaged owners
and other participants in the firm in
determining whether to certify a firm
as a DBE. Such consideration shall be
in the context of the duties of the per-
sons involved, normal industry prac-
tices, the firm’s policy and practice
concerning reinvestment of income,
and any other explanations for the dif-
ferences proffered by the firm. You
may determine that a firm is con-
trolled by its soclally and economil-
cally disadvantaged owner although
that owner's remuneration is lower
than that of some other participants in
the firm,

(2) In a case where a non-disadvan-
taged individual formerly controlled
the firm, and a soclally and economi-
cally disadvantaged individual now
controls it, you may consider a dif-
ference between the remuneration of
the former and current controller of
the firm as a factor in determining who
controls the firm, particularly when
the non-disadvantaged individual re-
mains involved with the firm and con-
tinues to recelve greater compensation
than the disadvantaged individual.
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(j) In order to be viewed as control-
ling a firm, a soclally and economi-
cally disadvantaged owner cannot en-
gage in outside employment or other
business interests that oconflict with
the management of the firm or prevent
the individual from devoting sufficient
time and attention to the affairs of the
firm to control its activities. For ex-
ample, absentee ownership of a busi-
ness and part-time work in a full-time
firm are not viewed as constituting
control. However, an individual could
be viewed as controlling a part-time
business that operates only on eve-
nings and/or weekends, if the indi-
vidual controls it all the time it is op-
erating,

(k)(1) A socially and economically
disadvantaged individual may control
a firm even though one or more of the
individual’s immediate family mem-
bers (who themselves are not socially
and economically disadvantaged indi-
viduals) participate in the firm as a
manager, employee, owner, or in an-
other capacity. Except as otherwise
provided in this paragraph, you must
make a judgment about the control the
socially and economically disadvan-
taged owner exercises vis-a-vis other
persons involved in the business as you
do in other situations, without regard
to whether or not the other persons are
immediate family members.

(2) If you cannot determine that the
soclally and economically disadvan-
taged owners—as distinct from the
family as a whole—control the {irm,
then the socially and economically dis-
advantaged owners have falled to carry
their burden of proof concerning con-
trol, even though they may participate
significantly in the firm’s activities.

(1) Where a firm was formerly owned
and/or controlled by a non-disadvan-
taged individual (whether or not an im-
mediate family member), ownership
and/or control were transferred to a so-
clally and economically disadvantaged
individual, and the non-disadvantaged
individual remains involved with the
firm in any capacity, the disadvan-
taged individual now owning the firm
must demonstrate to you, by clear and
convincing evidence, that:

(1) The transfer of ownership and/or
control to the disadvantaged individual

307



§26.73

was made for reasons other than ob-
talning certification as a DBE; and

(2) The disadvantaged individual ac-
tually controls the management, pol-
icy, and operations of the firm, not-
withstanding the continuing participa-
tion of & non-disadvantaged individual
who formerly owned and/or controlled
the firm.

(m) In determining whether a firm is
controlled by its socially and economi-
cally disadvantaged owners, you may
consider whether the firm owns equip-
ment necessary to perform its work,
However, you must not determine that
a firm is not controlled by soclally and
economically disadvantaged individ-
uals solely because the firm leases,
rather than owns, such eguipment,
where leasing equipment is a normal
industry practice and the lease does
not involve a relationship with a prime
contractor or other party that com-
promises the independence of the firm.

(n) You must grant certification to a
firm only for specific types of work in
which the socially and economically
disadvantaged owners have the ability
to control the firm. To become cer-
tified In an additional type of work,
the firm need demonstrate to you only
that its soclally and economically dis-
advantaged owners are able to control
the firm with respect to that type of
work. You may not, in this situation,
require that the flrm be recertified or
submit a new application for certifi-
cation, but you must verify the dis-
advantaged owner’s control of the firm
in the additional type of work.

(0) A business operating under a fran-
chise or license agreement may be cer-
tified if it meets the standards in this
subpart and the franchiser or licenser
is not affiliated with the franchisee or
licensee. In determining whether affili-
atlon exists, you should generally not
consider the restraints relating to
standardized quality, advertising, ac-
counting format, and other provisions
imposed on the franchisee or licensee
by the franchise agreement or license,
provided that the franchisee or licensee
has the right to profit from its efforts
and bears the risk of loss commensu-
rate with ownership. Alternatively,
even though a franchisee or licensee
may not be controlled by virtue of such
provisions in the franchise agreement
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or license, affillation could arise
through other means, such as common
management or excessive restrictions
on the sale or transfer of the franchise
interest or license.

(p) In order for a partnership to be
controlled by socially and economi-
cally disadvantaged individuals, any
non-disadvantaged partners must not
have the power, without the specific
written concurrence of the soclally and
economically disadvantaged partner(s),
to contractually bind the partnership
or subject the partnership to contract
or tort llability.

(@) The socially and economically
disadvantaged individuals controlling a
firm may use an employee leasing com-
pany. The use of such a company does
not preclude the socially and sconomi-
cally dilsadvantaged Individuals from
controlling their firm if they continue
to maintain an employer-employee re-
lationship with the leased employees.
This includes being responsible for hir-
ing, firing, training, assigning, and
otherwise controlling the on-the-job
activities of the employeses, as well as
ultimate responsibility for wage and
tax obligations related to the employ-
ees.

§26.73 What are other rules affecting
certification?

(a)(1) Consideration of whether a firm
performs a commercially useful func-
tion or is a regular dealer pertains
solely to counting toward DBE goals
the participation of firms that have al-
ready been certified as DBEs. Except as
vrovided in paragraph (a)(2) of this sec-
tion, you must not consider commer-
cially useful function issues in any way
in making decisions about whether to
certify a firm as a DBE.

(2) You may consider, in making cer-
tification decisions, whether a flrm has
exhibited a pattern of conduct indi-
cating its involvement in attempts to
evade or subvert the Intent or require-
ments of the DBE program.

(b) You must evaluate the eligibility
of a firm on the basls of present cir-
cumstances. You must not refuse to
certify a firm based solely on historical
information indicating a lack of owner-
ship or control of the firm by soclally
and economically disadvantaged indi-
viduals at some time 1n the past, if the
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flrm currently meets the ownership
and control standards of this part. Nor
must you refuse to certify a firm solely
on the basls that 1t 18 a newly formed
firm.

(c) DBE firms and firms seeking DBE
certification shall cooperate fully with
your requests (and DOT requests) for
Information relevant to the certifi-
cation process. Fallure or refusal to
provide such information is a ground
for a denial or removal of certification.

(d) Only firms organized for profit
may be eligible DBEs. Not-for-profit
organizations, even though controlled
by socially and economically disadvan-
taged individuals, are not eligible to be
certified as DBEs.

(e) An eligible DBE firm must be
owned by individuals who are soclally
and economically disadvantaged. Ex-
cept as provided in this paragraph, a
firm that is not owned by such individ-
uals, but instead is owned by another
firm—even a DBE firm—cannot be an
eligible DBE.

(1) If socially and economically dis-
advantaged individuals own and con-
trol a firm through a parent or holding
company, established for tax, capital-
ization or other purposes consistent
with industry practice, and the parent
or holding company in turn owns and
controls an operating subsidlary, you
may certify the subsidiary if it other-
wise meets all requirements of this
subpart. In this situation, the indi-
vidual owners and controllers of the
parent or holding company are deemed
to control the subsidiary through the
parent or holding company.

(2) You may certify such a subsidiary
only if there is cumulatively 51 percent
ownership of the subsidiary by soclally
and economically disadvantaged indi-
viduals. The following examples illus-
trate how this cumulative ownership
provision works:

Ezample 1: Socially and economically dis-
advantaged individuels own 100 percent of a
holding company, which has a wholly-owned
subsidiary. The subsidiary may be certified,
if 1t meets all other requirements.

Ezample 2: Disadvantaged individuals own
100 percent of the holding company, which
owns b1 percent of a subsidiary. The sub-
sldlary may be certified, if all other require-
ments are met.

Erample 3: Disadvantaged individuals own
80 percent of the holding company, which in
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turn owns 70 percent of a subsidiary. In this
case, the cumulative ownership of the sub-
sidiary by disadvantaged individuals 1s 56
percent (B0 percent of the 70 percent), This is
more than 51 percent, so you may certify the
subsidiary, if all other requirements are met.

Erample 4: Same as Example 2 or 3, but
someone other than the soclally and eco-
nomlically disadvantaged owners of the par-
ent or holding company controls the sub-
sidiery. Even though the subsidiary is owned
by disadvantaged individuals, through the
holding or parent company, you cannot cer-
tify 1t because 1t falls to meet control re-
quirements.

Ezample 5: Disadvantaged individuals own
60 percent of the holding company, which in
turn owns b1 percent of a subsidiary. In this
cage, the cumulative ownership of the sub-
sidiary by dlsadvantaged individuals is about
31 percent. This is less than 51 percent, so
you cannot certify the subsidiary.

Ezxample 6. The holding company, in addi-
tlon to the subsidiary seeking certification,
owns several other companies. The combined
gross recelpts of the holding companies and
its subsidlaries are greater than the size
standard for the subsidiary seeking certifi-
cation and/or the gross receipts cap of
§26.65(b). Under the rules concerning affili-
ation, the subsidiary falls to meet the size
standard and cannot be certified.

(f) Recognition of a business as a sep-
arate entity for tax or corporate pur-
poses Is not necessarily sufficlent to
demonstrate that a flrm 18 an inde-
pendent business, owned and controlled
by soclally and economically disadvan-
taged individuals.

(g) You must not require a DBE firm
to be prequalified as a condition for
certification unless the reciplent re-
quires all firms that participate in ite
contracts and subcontracts to be
prequalified.

(h) A firm that is owned by an Indian
tribe or Native Hawalian organization,
rather than by Indlans or Native Ha-
wallans as individuals, may be eligible
for certification. Such a firm must
meet the size standards of §26.35. Such
a firm must be controlled by soclally
and economically disadvantaged Iindi-
viduals, as provided in §26.71.

(i) The following special rules apply
to the certification of firms related to
Alaska Native Corporations (ANCs).

(1) Notwithstanding any other provi-
sions of this subpart, a direct or indi-
rect subsidiary corporation, joint ven-
ture, or partnership entity of an ANC is
eligible for certification as a DBE if it
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meets all of the following require-
ments:

(i) The Settlement Common Stock of
the underlying ANC and other stock of
the ANC held by holders of the Settle-
ment Common Stock and by Natives
and descendents of Natives represents a
majority of both the total equity of the
ANC and the total voting power of the
corporation for purposes of electing di-
rectors;

(ii) The shares of stock or other units
of common ownership interest in the
subsidiary, joint venture, or partner-
ship entity held by the ANC and by
holders of its Settlement Common
Stock represent a majority of both the
total equity of the entity and the total
voting power of the entity for the pur-
pose of electing directors, the general
partner, or principal officers; and

(111) The subsidiary, joint venture, or
partnership entity has been certified
by the Small Business Administration
under the 8(a) or small disadvantaged
business program.

(2) As a recipient to whom an ANC-
related entity applies for certification,
you do not use the DOT uniform appli-
cation form (see Appendix F of this
part). You must obtaln from the firm
documentation sufficlent to dem-
onstrate that entity meets the require-
ments of paragraph (i)(1) of this sec-
tion. You must also obtain sufficient
information about the firm to allow
you to administer your program (e.g.,
information that would appear in your
DBE Directory).

(3) If an ANC-related firm does not
meet all the conditions of paragraph
(1)(1) of this section, then 1t must meet
the requirements of paragraph (h) of
this section in order to be certified, on
the same basis as firms owned by In-
dian Tribes or Native Hawaiian Organi-
zations.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
36666, June 16, 2003]

Subpart E—Certification
Procedures

§26.81 What are the requirements for
Unified Certification Programs?
(a) You and all other DOT recipients
in your state must participate in a
Unified Certification Program (UCP).
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(1) Within three years of March 4,
1999, you and the other reciplents in
your state must slgn an agreement es-
tablishing the UCP for that state and
submit the agreement to the Secretary
for approval. The Secretary may, on
the basis of extenuating circumstances
shown by the recipients in the state,
extend this deadline for no more than
one additional year.

(2) The agreement must provide for
the establishment of a UCP meeting all
the requirements of this section. The
agreement must specify that the UCP
will follow all certification proccdurcs
and standards of this part, on the same
bagls as recipients; that the UCP shall
cooperate fully with oversight, review,
and monitoring activities of DOT and
its operating administrations; and that
the UCP shall implement DOT direc-
tives and guidance concerning certifi-
cation matters, The agreement shall
also commit recipients to ensuring
that the UCP has sufficient resources
and expertise to carry out the require-
ments of this part. The agreement
shall include an implementation sched-
ule ensuring that the UCP is fully oper-
ational no later than 18 months fol-
lowing the approval of the agreement
by the Secretary.

(8) Subject to approval by the Sec-
retary, the UCP in each state may take
any form acceptable to the recipients
in that state,

(4) The Secretary shall review the
UCP and approve 1t, disapprove it, or
remand it to the recipients in the state
for revislons. A complete agreement
which is not disapproved or remanded
within 180 days of its receipt is deemed
to be accepted.

(5) If you and the other recipients in
your state fail to meet the deadlines
get forth in this paragraph (a), you
ghall have the opportunity to make an
explanation to the Secretary why a
deadline could not be met and why
meeting the deadline was beyond your
control. If you fail to make such an ex-
planation, or the explanation does not
justify the failure to meet the dead-
line, the Secretary shall direct you to
complete the required action by a date
certain. If you and the other recipients
fail to carry out this direction in a
timely manner, you are collectively in
noncompliance with this part.
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(b) The UCP shall make all certifi-
cation decislons on behalf of all DOT
recipients in the state with respect to
participation in the DOT DBE Pro-
gram,

(1) Certification declsions by the UCP
shall be binding on all DOT recipients
within the state.

(2) The UCP shall provide ‘‘one-stop
shopping® to applicants for certifi-
catlon, such that an applicant is re-
quired to apply only once for a DBE
certification that will be honored by
all recipients in the state.

(3) All obligations of recipients with
respect to certification and non-
discrimination must be carried out by
UCPs, and recipients may use only
UCPs that comply with the certifi-
cation and nondiscrimination require-
ments of this part.

(c) All certifications by UCPs shall
be pre-certifications; l.e., certifications
that have been made final before the
due date for bids or offers on a contract
on which a firm seeks to participate as
a DBE.

(d) A UCP is not required to process
an application for certification from a
firm having its principal place of busi-
ness outside the state if the firm is not
certified by the UCP in the state in
which it maintains 1ts principal place
of business. The ‘‘home state” UCP
shall share its information and docu-
ments concerning the firm with other
UCPs that are considering the firm’s
application.

(e) Subject to DOT approval as pro-
vided in this section, the recipients in
two or more states may form a re-
gional UCP. UCPs may also enter into
written reciprocity agreements with
other UCPs. Such an agreement shall
outline the specific responsibilities of
each participant. A UCP may accept
the certification of any other UCP or
DOT recipient.

(f) Pending the establishment of
UCPs meeting the requirements of this
section, you may enter into agree-
ments with other recipients, on a re-
gional or inter-jurisdictional basis, to
perform certification functions re-
guired by this part. You may also grant
reciprocity to other reciplent’s certifi-
cation decisions.

(g) Each UCP shall maintain a uni-
fied DBE directory containing, for all
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firms certified by the UCP (including
those from other states certified under
the provisions of this section), the in-
formation required by §26.31. The UCP
shall make the directory available to
the public electronically, on the inter-
net, as well as in print. The UCP shall
update the electronic version of the di-
rectory by including additions, dele-
tions, and other changes as soon as
they are made.

(h) Except as otherwise specified in
this section, all provisions of this sub-
part and subpart D of this part per-
talning to recipients also apply to
UCPs.

§26.83 What procedures do recipients
follow in making certification deci-
sions?

(a) You must ensure that only firms
certified as eligible DBEs under this
sectlon participate as DBEs in your
program.

(b) You must determine the eligi-
bility of firms as DBHs conslstent with
the standards of subpart D of this part.
When a UCP 18 formed, the UCP must
meet all the requirements of subpart D
of this part and this subpart that re-
ciplents are required to mest.

(c) You must take all the following
steps in determining whether a DRBE
firm meets the standards of subpart D
of this part:

(1) Perform an on-site visit to the of-
fices of the firm. You must interview
the principal officers of the firm and
review their résumés and/or work his-
tories. You must also perform an on-
site visit to job sites if there are such
sites on which the firm is working at
the time of the eligibility investigation
in your jurisdiction or local area. You
may rely upon the site visit report of
any other reciplent with respect to a
firm applying for certification;

(2) If the firm 1s a corporation, ana-
lyze the ownership of stock in the firm,;

(3) Analyze the bonding and financial
capacity of the firm,;

(4) Determine the work history of the
firm, including contracts it has re-
ceived and work it has completed;

(6) Obtain a statement from the firm
of the type of work it prefers to per-
form as part of the DBE program and
its preferred locations for performing
the work, if any;
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(6) Obtain or compile a list of the
equipment owned by or availahle to the
firm and the licenses the firm and its
key personnel possess to perform the
work it seeks to do as part of the DBE
program;

(7) Require potential DBEs to com-
plete ahd submit an appropriate appli-
cation form, unless the potential DBE
{8 an SBA certified firm applying pur-
suant to the DOT/SBA MOU,

(1) You must use the application form
provided in Appendix F to this part
without change or revision. However,
you may provide in your DBE program,
with the approval of the concerned op-
erating administration, for
supplementing the form by requesting
additional information not incon-
sistent with this part.

(ii) You must make sure that the ap-
plicant attests to the acouracy and
truthfulness of the information on the
application form. This shall be done ei-
ther in the form of an affldavit sworn
to by the applicant before a person who
is authorized by state law to admin-
ister oaths or in the form of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States.

(111) You must review all information
on the form prior to making a decision
about the eligibility of the firm.

(d) When another recipient, in con-
nection with 1ts consideration of the
eligibility of a firm, makes a written
request for certification information
you have obtained about that firm
(e.g., including application materials
or the report of a site visit, if you have
made one to the firm), you must
promptly make the information avail-
able to the other recipient,

(e) When another DOT recipient has
certifled a firm, you have discretion to
take any of the following actions:

(1) Certify the firm in reliance on the
certification decislon of the other re-
cipient;

(2) Make an independent certification
declsion based on documentation pro-
vided by the other reclpient, aug-
mented by any additional information
you require the applicant to provide; or

(3) Require the applicant to go
through your application process with-
out regard to the action of the other
recipient.
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(f) Subject to the approval of the con-
cerned operating administration as
part of your DBE program, you may
impose a reasonable application fee for
certification. Fee waivers shall be
made in appropriate cases.

(g8) You must safeguard from disclo-
sure to unauthorized persons informa-
tion gathered as part of the certifi-
cation process that may reasonably be
regarded as proprietary or other con-
fidential business information, con-
sistent with applicable Federal, state,
and local law.

(h) Once you have certified a DBE, it
shall remain certified for a period of at
least three years unless and until its
certification has been removed through
the procedures of §26.87. You may not
require DBEs to reapply for certifi-
cation as a condition of continuing to
participate in the program during this
three-year period, unless the factual
basis on which the certification was
made changes.

(1) If you are a DBE, you must inform
the recipient or UCP in writing of any
change in circumstances affecting your
ability to meet size, disadvantaged sta-
tus, ownership, or control require-
ments of this part or any material
change in the information provided in
your application form.

(1) Changes in management responsi-
bility among members of a limited 11-
ability company are covered by this re-
quirement,

(2) You must attach supporting docu-
mentation describing in detail the na-
ture of such changes.

(3) The notice must take the form of
an affidavit sworn to by the applicant
before a person who is authorized by
state law to administer oaths or of an
uhsworn declaration executed under
penalty of perjury of the laws of the
United States. You must provide the
written notification within 30 days of
the occurrence of the change. If you
fall to make timely notification of
such a change, you will be deemed Lo
have falled to cooperate under
§26.109(c).

(J) If you are a DBE, you must pro-
vide to the recipient, every year on the
anniversary of the date of your certifi-
cation, an affidavit sworn to by the
firm’s owners before a person who is
authorized by state law to administer
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oaths or an unsworn declaration exe-
cuted under penalty of perjury of the
laws of the United States. This affi-
davit must affirm that there have been
no changes in the firm’s circumstances
affecting its ability to meet size, dis-
advantaged status, ownership, or con-
trol requirements of this part or any
material changes in the information
provided in its application form, except
for changes about which you have noti-
fied the recipient under paragraph (i)
of this sectlon. The affidavit shall spe-
cifically affirm that your firm con-
tinues to meet SBA business size cri-
teria and the overall gross receipts cap
of this part, documenting this affirma-
tion with supporting documentation of
your firm’s size and gross receipts. If
you fail to provide this affidavit in a
timely manner, you will be deemed to
have failed to cooperate under
§26.109(c).

(k) If you are a recipient, you must
make decisions on applications for cer-
tification within 90 days of receiving
from the applicant firm all information
required under this part. You may ex-
tend this time perlod once, for no more
than an additional 60 days, upon writ-
ten notice to the firm, explaining fully
and specifically the reasons for the ex-
tension. You may establish a different
time frame in your DBE program, upon
a showing that this time frame is not
feasible, and subject to the approval of
the concerned operating administra-
tion. Your failure to make a decision
by the applicable deadline under this
paragraph is deemed a constructive de-
nial of the application, on the basis of
which the firm may appeal to DOT
under §26.89.

[64 FR 5126, Feb, 2, 1999, as amended at 68 FR
35555, June 16, 2003]

§26.64 How do recipients process ap-
plications submitted pursuant to
the DOT/SBA MOU?

(a) When an SBA-certified firm ap-
plies for certification pursuant to the
DOT/SBA MOU, you must accept the
certification applications, forms and
packages submitted by a firm to the
SBA for elther the 8(a) BD or SDB pro-
gramg, in lieu of requiring the appli-
cant firm to complete your own appli-
cation forms and packages. The appli-
cant may submit the package directly,
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or may request that the SBA forward
the package to you. Pursuant to the
MOU, the SBA will forward the pack-
age within thirty days.

(b) If necessary, you may request ad-
ditional relevant information from the
SBA. The SBA will provide this addi-
tional material within forty-five days
of your written request.

(¢) Before certifying a flrm based on
its 8(a) BD or SDB certification, you
must conduct an on-slte review of the
firm (see §26.83(c)(1)). If the SBA con-
ducted an on-site review, you may rely
on the SBA’s report of the on-site re-
view. In connectlon with this review,
you may also request additional rel-
evant information from the firm.

(d) Unless you determine, based on
the on-site review and information ob-
tained in connection with it, that the
firm does not meet the eligibility re-
quirements of Subpart D of this part,
you must certify the firm.

(e) You are not required to process an
application for certification from an
SBA-certified firm having its principal
place of business outside the state(s) in
which you operate unless there is a re-
port of a ‘‘home state” on-site review
on which you may rely.

(f) You are not required to process an
application for certification from an
SBA-certified firm if the firm does not
provide products or services that you
use in your DOT-assisted programs or
airport concessions.

[68 FR 35555, June 16, 2003]

§26.85 How do recipients respond to
requests from DBE-certified firms
or the SBA made pursuant to the
DOT/SBA MOU?

(a) Upon recelpt of a signed, written
request from a DBE-certified firm, you
must transfer to the SBA a copy of the
frm’s application package. You must
transfer this information within thirty
days of receipt of the request.

(b) If necessary, the SBA may make a
written request to the reciplent for ad-
ditional materials (e.g., the report of
the on-site review). You must provide a
copy of this material to the SBA with-
in forty-five days of the additional re-
quest.

(c) You must provide appropriate as-
sistance to SBA-certified firms, includ-
ing providing information pertaining
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to the DBE application process, filing
locations, required documentation and
status of applications.

[68 FR 85555, June 16, 2003]

§26.86 What rules govern recipients'
denials of initial requests for cer-
tification?

(a) When you deny a request by a
firm, which is not currently certified
with you, to be certified as a DBE, you
must provide the firm a written expla-
nation of the reasons for the denial,
specifically referencing the evidence in
the record that supports each reason
for the denial. All documents and other
information on which the denial is
based must be made avallable to the
applicant, on request.

(b) When you deny DBE certification
to a firm certifled by the SBA, you
must notify the SBA in writing. The
notification must include the reason
for denial.

(¢) When a firm 1s denled certifi-
cation, you must establish a time pe-
riod of no more than twelve months
that must elapse before the firm may
reapply to the recipient for certifi-
cation. You may provide, in your DBE
program, subject to approval by the
concerned operating administration, a
shorter waiting period for reapplica-
tion. The time period for reapplication
begins to run on the date the expla-
nation required by paragraph (a) of this
section is received by the firm.

(d) When you make an administra-
tively final denial of certification con-
cerning a firm, the firm may appeal the
denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and
amended at 68 FR 35555, June 16, 2003]

§26.87 What procedures does a recipi-
ent use to remove a DBE's eligi-
bility?

(a) Inellgibility complaints. (1) Any per-
son may file with you a written com-
plaint alleging that a currently-cer-
tified firm is ineligible and specifying
the alleged reasons why the firm is in-
eligible. You are not required to accept
a general allegation that a firm 1s in-
eligible or an anonymous complaint.
The complaint may include any infor-
mation or arguments supporting the
complainant’s assertion that the firm
is ineligible and should not continue to
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be certified. Confidentiality of com-
plalnants’ identities must be protected
as provided in §26.109(b).

(2) You must review your records
concerning the firm, any material pro-
vided by the firm and the complainant,
and other available information. You
may request additional information
from the firm or conduct any other in-
vestigation that you deem necessary.

(3) If you determine, based on this re-
view, that there 1s reagonable causs to
belleve that the firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
glble, setting forth the reasons for the
proposed determination. If you deter-
minc that such roasonable cause does
not exist, you must notify the com-
plainant and the firm in writing of this
determination and the reasons for it.
All statements of reasons for findings
on the issue of reasonable cause must
speclfically reference the evidence in
the record on which each reason Is
based.

(b) Recipient-initiated proceedings. If,
based on notification by the firm ot a
change in its circumstances or other
information that comes to your atten-
tion, you determine that there is rea-
sonable cause to believe that a cur-
rently certified firm 1s ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. The statement
of reasons for the finding of reasonable
cause must specifically reference the
evidence in the record on which each
reason is baged.

(¢) DOT directive to initiate proceeding.
(1) If the concerned operating adminis-
tration determines that information in
your certification records, or other in-
formation available to the concerned
operating administration, provides rea-
sonable cause to belleve that a firm
you certified does not meet the eligi-
bility criteria of this part, the con-
cerned operating administration may
direct you to initiate a proceeding to
remove the firm’s certification.

(2) The concerned operating adminis-
tration must provide you and the firm
a notice setting forth the reasons for
the directive, Including any relevant
documentation or ather information.
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(3) You must immedlately commence
and prosecute a proceeding to remove
oligibility as provided by paragraph (b)
of this section.

(d) Hearing. When you notify a firm
that there is reasonable cause to re-
move 1ts eligibility, as provided in
paragraph (a), (b), or (¢) of this section,
you must give the firm an opportunity
for an informal hearing, at which the
firm may respond to the reasons for
the proposal to remove its eligibility in
person and provide information and ar-
guments concerning why it should re-
maln certifisd.

(1) In such a proceeding, you bear the
burden of proving, by a preponderance
of the evidence, that the firm does not
meet the certification standards of this
part.

(2) You must malintain a complete
record of the hearing, by any means ac-
ceptable under state law for the reten-
tion of a verbatim record of an admin-
istrative hearing. If there is an appeal
to DOT under §26.89, you must provide
a transcript of the hearing to DOT and,
on request, to the firm. You must re-
tain the original record of the hearing.
You may charge the firm only for the
cost of copylng the record.

(3) The firm may elect to present in-
formation and arguments in writing,
without going to a hearing. In such a
gituation, you bear the same burden of
proving, by a preponderance of the evi-
dence, that the firm does not meet the
certification standards, as you would
during a hearing.

(e) Separation of functions. You must
ensure that the decislon in a pro-
ceeding to remove a firm’'s eligibility is
made by an office and personnel that
did not take part in actions leading to
or seeking to implement the proposal
to remove the firm’s eligibility and are
not subject, with respect to the matter,
to direction from the office or per-
sonnel who did take part in these ac-
tions.

(1) Your method of implementing this
requirement must be made part of your
DBE program.

(2) The decisionmaker must be an in-
dividual who is knowledgeable about
the certification requirements of your
DBE program and this part.

(3) Before a UCP is operational in 1ts
state, a small alrport or small transit
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authority (i.e., an alrport or transit au-
thority serving an area with less than
250,000 population) is required to meet
this requirement only to the extent
feasible.

(£) Grounds for decision. You must not
base a decision to remove eligibility on
a reinterpretation or changed opinion
of Information available to the recipi-
ent at the time of its certification of
the firm. You may base such 4 decision
only on one or more of the following:

(1) Changes in the firm's cir-
cumstances since the certification of
the firm by the reciplent that render
the firm unable to meet the eligibility
standards of this part;

(2) Information or evidence not avail-
able to you at the time the firm was
certified;

(3) Information that was concealed or
misrepresented by the firm in previous
certification actions by a recipient;

(4) A change In the certification
standards or reguirements of the De-
partment since you certified the firm;
or

(5) A documented finding that your
determination to certify the firm was
factually erroneous.

(g) Notice of decision. Following your
decision, you must provide the firm
written notice of the decision and the
reasons for 1it, including specific ref-
erences to the evidence in the record
that supports each reason for the deci-
slon. The notice must inform the firm
of the consequences of your decision
and of the availability of an appeal to
the Department of Transportation
under §26.89. You must send copies of
the notice to the complainant in an in-
eligibility complaint or the concerned
operating administration that had di-
rected you to initiate the proceeding.

(h) When you decertify a DBE firm
certified by the SBA, you must notify
the SBA in writing. The notification
must include the reason for denial.

) Status of flrm during proceeding. (1)
A firm remains an eligible DBE during
the pendancy of your proceeding to re-
move 1ts eligibility.

(2) The firm does not become ineli-
gible until the issuance of the notice
provided for in paragraph (g) of this
section.
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(1) Effects of removal of eligibility.
When you remove a firm’s eligibility,
you must take the following action:

(1) When a prime contractor has
made & commitment to using the ineli-
gible firm, or you have made a commit-
ment to using a DBE prime contractor,
but a subcontract or contract has not
been executed before you issue the de-
certification notice provided for in
paragraph (g) of this section, the ineli-
gible firm does not count toward the
contract goal or overall goal. You must
direcct the prime contractor to meet
the contract goal with an eligible DBE
firm or demonstrate to you that it has
made a good faith effort to do so.

(2) If a prime contractor has executed
a subcontract with the firm before you
have notified the flrm of 1lts ineligi-
bility, the prime contractor may con-
tinue to use the filrm on the contract
and may continue to receive credit to-
ward its DBE goal for the firm’s work.
In this case, or in a case where you
have let a prime contract to the DBE
that was later ruled ineligible, the por-
tion of the ineligible firm's perform-
ance of the contract remalning after
you issued the notice of its ineligi-
bility shall not count toward your
overall goal, but may count toward the
contract goal.

(8) Exception: If the DBE’s ineligi-
bility is caused solely by its having ex-
ceeded the size standard during the
performance of the contract, you may
continue to count its participation on
that contract toward overall and con-
tract goals.

(k) Availability of appeal. When you
make an administratively final re-
moval of a firm’s eligibility under this
gsection, the firm may appeal the re-
moval to the Department under §26.89.

[64 FR 6126, Feb. 2, 1999, as amended at 68 FR
35556, June 16, 2003]

§26.89 What is the process for certifi-
cation appeals to the Department of
Transportation?

(a)(1) If you are a firm that is denied
certification or whose eligibility is re-
moved by a reclplent, including SBA-
certified flrms applying pursuant to
the DOT/SBA MOU, you may make an
administrative appeal to the Depart-
ment.
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(2) If you are a complainant in an In-
eligibllity complaint to a reciplent (In-
cluding the concerned operating ad-
ministration in the circumstances pro-
vided in §26.87(c)), you may appeal to
the Department if the recipient does
not find reasonable cause to propose re-
moving the firm’s eligibility or, fol-
lowing a removal of eligibility pro-
ceeding, determines that the firm is el-
igible.

(3) Send appeals to the following ad-
dress: Department of Transportation,
Office of Civil Rights, 400 7th Street,
SW, Room 5414, Washington, DC 205690.

(b) Pending the Department's deci-
sion in the matter, the recipient's deci-
sion remains in effect. The Department
does not stay the effect of the recipi-
ent’s decision while 1t is considering an
appeal.

(¢) If you want to file an appeal, you
must send a letter to the Department
within 90 days of the date of the recipi-
ent’s final decision, including informa-
tion and arguments concerning why
the recipient’s decision should be re-
versed. The Department may accept an
appeal filed later than 90 days after the
date of the decision if the Department
determines that there was good cause
for the late filing of the appeal.

(1) If you are an appsllant who is a
flrm which has been denied certifi-
catlon, whose certification has been re-
moved, whose owner is determined not
to be a member of a designated dis-
advantaged group, or concerning whose
owner the presumption of disadvantage
has been rebutted, your letter must
state the name and address of any
other recipient which currently cer-
tifies the firm, which has rejected an
application for certification from the
firm or removed the firm’s eligibility
within one year prior to the date of the
appeal, or before which an application
for certification or a removal of eligi-
billty 1s pending. Fallure to provide
this information may be deemed a fail-
ure to cooperate under §26.109(c).

(2) If you are an appellant other than
one described in paragraph (¢)(1) of this
section, the Department will request,
and the firm whose certification has
been questioned shall promptly pro-
vide, the information called for in
paragraph (c)(1) of this section. Failure
to provide this information may be
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deemed a failure to cooperate under
§26.109(c).

(d) When it receives an appeal, the
Department requests a copy of the re-
cipient’s complete administrative
record in the matter. If you are the re-
cipient, you must provide the adminis-
trative record, including a hearing
transcript, within 20 days of the De-
partment’s request. The Department
may extend this time period on the
basis of a recipient’'s showing of good
cause. To facilitate the Department's
review of a recipient’s decision, you
must ensure that such administrative
records are well organized, Indexed,
and paginated. Records that do not
comport with these requirements are
not acceptable and will be returned to
you to be corrected immediately. If an
appeal is brought concerning one re-
clpient’s certification declsion con-
cerning a firm, and that recipient re-
lied on the decision and/or administra-
tive record of another recipient, this
requirement applies to both recipients
involved.

(e) The Department makes its deci-
sion based solely on the entire adminis-
trative record. The Department does
not make a de novo review of the mat-
ter and does not conduct a hearing.
The Department may supplement the
administrative record by adding rel-
evant information made available by
the DOT Office of Inspector General;
Federal, state, or local law enforce-
ment authorities; officials of a DOT op-
erating administration or other appro-
priate DOT office; a recipient; or a firm
or other private party.

(f) As a reciplent, when you provide
supplementary information to the De-
partment, you shall also make this in-
formation available to the firm and
any third-party complainant involved,
consistent with Federal or applicable
state laws concerning freedom of infor-
mation and privacy. The Department
makes avallable, on request by the
firm and any third-party complainant
involved, any supplementary informa-
tion it receives from any source.

(1) The Department affirms your de-
cision unless it determines, based on
the entire administrative record, that
your decision is unsupported by sub-
stantial evidence or inconsistent with
the substantive or procedural provi-
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slons of this part concerning certifi-
cation.

(2) If the Department determines,
after reviewing the entire administra-
tive record, that your declsion was un-
supported by substantial evidence or
inconsistent with the substantive or
procedural provisions of this part con-
cerning certification, the Department
reverses your decision and directs you
to certify the firm or remove its eligi-
bility, as appropriate. You must take
the action directed by the Depart-
ment's decision immediately upon re-
ceiving written notice of it.

(8) The Department 18 not required to
reverse your decislon if the Depart-
ment determines that a procedural
error did not result in fundamental un-
falrness to the appellant or substan-
tlally prejudice the opportunity of the
appellant to present its case.

(4) If it appears that the record is in-
complete or unclear with respect to
matters likely to have a significant
impact on the outcome of the case, the
Department may remand the record to
you with instructions seeking clarifica-
tion or augmentation of the record be-
fore making a finding, The Department
may also remand a case to you for fur-
ther proceedings consistent with De-
partment instructions concerning the
proper application of the provisions of
this part.

(5) The Department does not uphold
your declslon based on grounds not
gpecified in your decision.

(6) The Department's decision 1s
baged on the status and circumstances
of the firm as of the date of the deci-
sion being appealed.

(7) The Department provides written
notice of 1ts decision to you, the firm,
and the complainant in an ineligibility
complaint. A copy of the notice 1s also
sent to any other recipient whose ad-
ministrative record or decislon has
been involved in the proceeding (see
paragraph (d) of this section). The De-
partment will also notify the SBA in
writing when DOT takes an action on
an appeal that results in or confirms a
loss of eligibility to any SBA-certified
firm. The notice includes the reasons
for the Department's decision, includ-
ing specific references to the evidence
in the record that supports each reason
for the decision,
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(8) The Department's policy is to
make its decision within 180 days of re-
celving the complete administrative
record. If the Department does not
make its decision within this period,
the Department provides written no-
tice to concerned parties, including a
statement of the reason for the delay
and a date by which the appeal decision
will be made.

(g) All decisions under this section
are administratively tinal, and are not
subject to petitions for reconsider-
atlon.

[64 FR 5126, Feb. 2, 1999, as amended at 656 FR
68961, Nov, 16, 2000; 66 FR 35656, June 16, 2003]

§26.91 What actions do recipients take
following DOT certification appeal
decisions?

(ay If you are the recipient from
whose action an appeal under §26.89 is
taken, the decision is binding. It is not
binding on other recipients.

(b) If you are a recipient to which a
DOT determination under §26.89 is ap-
plicable, you must take the following
action:

(1) If the Department determines
that you erroneously certified a firm,
you must remove the firm’s eligibility
on recelpt of the determination, with-
out further proceedings on your part.
Effective on the date of your receipt of
the Department’'s determination, the
consequences of a removal of eligibility
set forth in §26.87(1) take effect.

(2) If the Department determines
that you erroneously failed to find rea-
sonable cause to remove the firm’s ell-
gibility, you must expeditiously com-
mence a proceeding to determine
whether the firm’s eligibility should be
removed, as provided in §26.87.

(3) If the Department determines
that you erroneously declined to cer-
tify or removed the eligibility of the
firm, you must certify the firm, effec-
tive on the date of your recelpt of the
written notice of Department’s deter-
mination,

(4) If the Department determines
that you erroneously determined that
the presumption of social and eco-
nomic disadvantage elther should or
should not be deemed rebutted, you
must take appropriate corrective ac-
tion as determined by the Department.
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(5) If the Department affirms your
determination, no further action is
necessary.

(¢) Where DOT has upheld your de-
nial of certification to or removal of
eligibility from a firm, or directed the
removal of a firm's eligibility, other
recipients with whom the firm is cer-
tifled may commence a proceeding to
remove the firm’s eligibility under
§26.87. Such recipients must not re-
move the firm's ellgibllity absent such
a proceeding, Where DOT has reversed
your denial of certification to or re-
moval of eligibility from a firm, other
recipients must take the DOT action
into account in any certification ac-
tion involving the firm. However, other
reciplents are not required to certify
the firm based on the DOT decision.

Subpart F—Compllance and
Enforcement

§26,101 What compliance procedures
apply to recipients?

(a) If you fail to comply with any re-
quirement of this part, you may be
subject to formal enforcement action
under §26.103 or §26.105 or appropriate
program sanctions by the concerned
operating administration, such as the
suspension or termination of Federal
funds, or refusal to approve projects,
grants or contracts until deficiencies
are remedied. Program sanctions may
include, in the case of the FHWA pro-
gram, actions provided for under 23
CFR 1.36; in the case of the FAA pro-
gram, actions consistent with 49 U.8.C.
47106(d), 47111(d), and 47122; and in the
case of the FTA program, any actions
permitted under 49 U.S.C. chapter 53 or
applicable FTA program requirements.

(b) As provided in statute, you will
not be subject to compliance actions or
sanctions for failing to carry out any
requirement of this part because you
have been prevented from complying
because a Federal court has issued a
final order in which the court found
that the requirement is unconstitu-
tional.

§26.103 What enforcement actions
apply in FHWA and FTA programs?
The provisions of this section apply
to enforcement actions under FHWA
and FTA programs:
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agsisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. If you violate
this prohibition, you are in noncompli-
ance with this part.

[64 FR 6126, Feb. 2, 1999, as amended at 68 FR
35856, June 16, 2003]

APPENDIX A TO PART 26—GUIDANCE
CONCERNING GOOD FAITH EFFORTS

I. When, as a reciplent, you establish a
contract goal on a DOT-assisted contract, a
bidder must, in order to be responsible and/
or responsive, make good falth efforts to
meet the goal. The bidder can meet this re-
quirement in either of two ways. First, the
bidder can meet the goal, documenting com-
mitments for participation by DBE firms
sufficlent for this purpose. 8econd, even if it
doesn't meet the goal, the bidder can docu-
ment adequate good faith efforts. This means
that the bidder must show that 1t took all
necessary and reasonable steps to achleve a
DBE goal or other requirement of this part
which, by their scope, intensity, and appro-
priateness to the objective, could reasonably
be expected to obtain sufficient DBE partici-
pation, even if they were not fully success-
ful,

II. In any situation In which you have es-
tablished a contract goal, part 26 requires
you to use the good faith efforts mechanism
of this part. As a reciplent, 1t is up to you to
make a falr and reasonable judgment wheth-
er a bidder that did not meet the goal made
adequate good falth efforts. It is important
for you to consider the quality, quantity,
and Intensity of the different kinds of efforts
that the bidder has made. The efforts em-
ployed by the bidder should be those that
one could reasonably expect a bidder to take
if the bidder were actively and aggressively
trying to obtain DBE participation sufficient
to meet the DBE contract goal. Mere pro
forma efforts are not good faith efforts to
meet the DBE contract requirements, We
emphasize, however, that your determina-
tion concerning the sufficlency of the firm’s
good falth efforts 18 2 Judgment call: meeting
quantitative formulas ie not required.

III. The Department also strongly cautions
you against requiring that a bldder meet a
contract goal (i.e., obtain a specified amount
of DBE participation) in order to be awarded
a contract, even though the bidder makes an
adequate good faith efforts showing. This
rule specifically prohibits you from ignoring
bona fide good faith efforts.

IV. The followlng is a list of types of ac-
tions which you should consider as part of
the bidder's good faith efforts to obtain DBE
participation. It is not intended to be & man-
datory checklist, nor 1s 1t intended to be ex-
clusive or exhaustive. Other factors or types
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of efforts may be relevant in appropriate
cases.

A, Soliciting through all reasonable and
avallable means (e.g. attendance at pre-bld
meetings, advertising and/or written notices)
the interest of all certified DBEs who have
the capability to perform the work of the
contract, The bidder must solicit this inter-
est within sufficient time to allow the DBEs
to respond to the solicitation. The bidder
must determine with certainty if the DBEs
are interested by taking appropriate steps to
follow up initial solicitations.

B. Selecting portions of the work to be per-
formed by DBEs in order to increase the
likelihood that the DBE goals will be
achieved. This includss, where appropriate,
breaking out contract work items into eco-
nomically feasible units to facllitate DBE
participation, even when the prime con-
tractor might otherwlise prefer to perform
these work 1tems with its own forces,

C. Providing interested DBEs with ade-
quate information about the plans, specifica-
tions, and requirements of the contract in a
timely manner to agsist them in responding
to a solicitation,

D. (1) Negotiating in good faith with inter-
ested DBEs. It is the bidder's responsibility
to make a portion of the work available to
DBE subcontractors and suppliers and to se-
lect those portions of the work or material
needs conststent with the available DBH sub-
contractors and suppliers, so as to facilitate
DBE particlpation. Evidence of such negotia-
tion includes the names, addresses, and tele-
phone numbers of DBEs that were consid-
ered; a description of the information pro-
vided regarding the plans and specifications
for the work selected for subcontracting; and
evidence as to why additional agreements
could not be reached for DBEs to perform the
work.

(2) A bldder using good business judgment
would consider a number of factors in negoti-
ating with subcontractors, including DBE
subcontractors, and would take a firm’s
price and capabllities as well as contract
goals into consideration. However, the fact
that there may be some additional costs in-
volved in finding and using DBEs is not in
itself sufficlent reason for a bidder’s failure
to meet the contract DBE goal, a8 long as
such cosls are reasonable. Also, the ability
or desire of a prlme contractor to perform
the work of a contract with 1ts own organiza-
tion does not relieve the bidder of the re-
sponsibility to make good falth efforts.
Prime contractors are not, however, required
to accept higher quotes from DBEs If the
price difference s oxcossive or unreasonable.

K, Not rejecting DBEs a8 being unqualified
without sound reasons based on a thorough
investigation of thelr capabilities. The con-
tractor’s standing within its industry, mem-
bhership in specific groups, organizations, or
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(a) Noncompliance complaints, Any
person who believes that a recipient
hag falled to comply with its obliga-
tions under this part may file a written
complaint with the concerned oper-
ating administration’s Office of Civil
Rights. If you want to file a complaint,
you must do so no later than 180 days
after the date of the alleged violation
or the date on which you learned of a
continuing course of conduct in viola-
tion of this part. In response to your
written request, the Office of Civil
Rights may extend the time for filing
in the interest of justice, specifying in
writing the reason for so doing. The Of-
fice of Civil Rights may protect the
confidentiality of your identity as pro-
vided in §26.109(b). Complaints under
this part are limited to allegations of
violation of the provisions of this part.

(b) Compliance reviews. The concerned
operating administration may review
the recipient’s compliance with this
part at any time, including reviews of
paperwork and on-site reviews, as ap-
propriate. The Office of Civil Rights
may direct the operating administra-
tion to initiate a compllance review
based on complaints received.

(¢) Reasonable cause notice. If 1t ap-
pears, from the investigation of a com-
plaint or the results of a compliance
review, that you, as a recipient, are in
noncompliance with this part, the ap-
propriate DOT office promptly sends
you, return receipt requested, a writ-
ten notice advising you that there is
reagonable cause to find you in non-
compliance. The notice states the rea-
sons for this finding and directs you to
reply within 30 days concerning wheth-
er you wish to begin conciliation.

() Conciliation. (1) If you request con-
ciliation, the appropriate DOT office
shall pursue conciliation for at least 30,
but not more than 120, days from the
date of your request. The appropriate
DOT office may extend the conciliagtion
period for up to 30 days for good cause,
consistent with applicable statutes.

(2) If you and the appropriate DOT of-
fice slgn a conciliation agreement,
then the matter is regarded as closed
and you are regarded as being in com-
pliance. The conciliation agreement
sets forth the measures you have taken
or will take to ensure compliance.
While a conciliation agreement is in ef-

§26.107

fect, you remain eligible for FHWA or
FTA financial assistance.

(3) The concerned operating adminis-
tration shall monitor your implemen-
tation of the conciliation agreement
and ensure that its terms are complied
with. If you fail to carry out the terms
of a conciliation agreement, you are in
noncompliance,

(4) If you do not request conciliation,
or a conciliation agreement is not
signed within the time provided in
paragraph (d)(1) of this section, then
enforcement proceedings begin.

(e) Enforcement actions. (1) Enforce-
ment actions are taken as provided in
this subpart.

(2) Applicable findings in enforce-
ment proceedings are binding on all
DOT offices.

§26.105 What enforcement
apply in FAA programs?

(a) Compliance with all requirements
of this part by airport sponsors and
other recipients of FAA financial as-
sistance is enforced through the proce-
dures of Title 49 of the United States
Code, including 49 U.S.C. 47106(d),
47111(d), and 47122, and regulations im-
plementing them.

(b) The provisions of §26.103(b) and
this section apply to enforcement ac-
tions in FAA programs,

(¢) Any person who knows of a viola-
tion of this part by a recipient of FAA
funds may file a complaint under 14
CFR part 16 with the Federal Aviation
Administration Office of Chief Counsel.

actions

§26.107 What enforcement actions
apply to firms participating in the
DBE program?

(a) If you are a firm that does not
meet the eligibility criteria of subpart
D of this part and that attempts to par-
ticipate in a DOT-assisted program as a
DBE on the bagis of false, fraudulent,
or deceltful statements or representa-
tions or under circumstances indi-
cating a serious lack of business integ-
rity or honesty, the Department may
initiate suspension or debarment pro-
ceedings against you under 49 CFR part
29.

(b) If you are a firm that, in order to
meet DBE contract goals or other DBE
program requirements, uses or at-
tempts to use, on the basis of false,
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fraudulent or deceltful statements or
representations or under circumstances
indlcating a serious lack of business in-
tegrity or honesty, another firm that
does not meet the eligibility criteria of
subpart D of this part, the Department
may initiate suspension or debarment
proceedings against you under 49 CFR
part 29.

(c) In a suspension or debarment pro-
ceeding brought under paragraph (a) or
(b) of this section, the concerned oper-
ating administration may consider the
fact that a purported DBE has been
certified by a recipient. Such certifi-
cation does not preclude the Depart-
ment from determining that the pur-
ported DBE, or another firm that has
used or attempted to use it to meet
DBE goals, should be suspended or
debarred.

(d) The Department may take en-
forcement action under 49 CFR Part 31,
Program Fraud and Civil Remedles,
against any particlpant in the DBE
program whose conduct 1s subject to
such action under 49 CFR part 31.

(e) The Department may refer to the
Department of Justice, for prosscution
under 18 U.8.C. 1001 or other applicable
provisions of law, any person who
makes a false or fraudulent statement
in connection with participation of a
DBE in any DOT-assisted program or
otherwise violates applicable Federal
statutes.

§26.109 What are the rules governing
information, confidentiality, co-
operation, and intimidation or re-
taliation?

(a) Awailability of records. (1) In re-
sponding to requests for information
concerning any aspect of the DBE pro-
gram, the Department complies with
provisions of the Federal Freedom of
Information and Privacy Acts (6 U.8.C.
552 and b552a). The Department may
make available to the public any infor-
mation concerning the DBE program
release of which is not prohibited by
Federal law.

(2) Notwithstanding any provision of
Federal or state law, you must not re-
lease information that may be reason-
ably be construed as confidential busi-
ness information to any third party
without the written consent of the firm
that submitted the information. This
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includes applications for DBE certifi-
cation and supporting documentation.
However, you must transmit this infor-
mation to DOT in any certification ap-
peal proceeding under §26.89 in which
the disadvantaged status of the indi-
vidual is in question.

(b) Confidentiality of information on
complainants. Notwithstanding the pro-
viglons of paragraph (a) of this section,
the i{dentity of complainants shall be
kept confidential, at their election. If
such confidentiality will hinder the in-
vestigation, proceeding or hearing, or
result in a denial of appropriate admin-
{strative due process to other parties,
the complainant must be advised for
the purpose of waiving the privilege.
Complalnants are advised that, in some
circumstances, failure to waive the
privilege may result in the closure of
the investigation or dismissal of the
proceeding or hearing. FAA follows the
procedures of 14 CFR part 16 with re-
spect to confidentiality of information
in complaints.

(¢) Cooperation. All participants in
the Department’s DBE program (in-
cluding, but not limited to, recipients,
DBE firms and applicants for DBE cer-
tification, complainants and appel-
lants, and contractors using DBE firms
to meet contract goals) are required to
cooperate fully and promptly with DOT
and recipient compliance reviews, cer-
tification reviews, investigations, and
other requests for information. Failure
to do so shall be a ground for appro-
priate action against the party in-
volved (e.g., with respect to recipients,
a finding of noncompliance; with re-
spect to DBE firms, demnial of certifi-
cation or removal of eligibility and/or
suspension and debarment; with re-
spect to a complainant or appellant,
dismissal of the complaint or appeal;
with respect to a contractor which uses
DBE firms to meet goals, flndings of
non-responsibility for future contracts
and/or suspension and debarment).

(d) Intimidation and retaliation. If you
are a reclpient, contractor, or any
other participant in the program, you
must not Intimidate, threaten, coerce,
or discriminate against any individual
or firm for the purpose of interfering
with any right or privilege secured by
this part or because the individual or
firm has made a complaint, testified,
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assoclations and political or soclal afflli-
ations (for example union vs. non-unlon em-
ployee status) are not legitimate causes for
the rejection or non-golicitation of bids in
the contractor's efforts to meet the project
goanl.

F. Making offorts to assist interested DBEs
in obtaining bonding, lines of credit, or in-
surance as required by the reciplent or con-
tractor.

G. Making efforts to assist interested
DBEs in obtalning necessary equipment, sup-
plles, materials, or related assistance or
services.

H. Effectively using the services of avail-
able minority/women community organiza-
tions; minority/women contractors’ groups;
local, state, and Federal minority/women
business assistance offloes; and other organi-
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zations as allowed on a case-by-case basis to
provide assistence in the recruitment and
placement of DBEs.

V. In determining whether a bidder has
made good faith efforts, you may take into
account the performance of other bldders in
meeting the contract. For example, whon tha
apparent successful bidder falls to meet the
contract goal, but others meet it, you may
reasonably raise the question of whether,
with additional rcasonable offorts, the appar-
ent successful bidder could have met the
goal. If the apparent successful bidder fails
to meet the goal, but meets or exceeds the
average DBE participation obtained by other
bidders, you may view this, in conjunction
with other factors, as evidence of the appar-
ent successful bidder having made good falth
efforts.
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APPENDIX B TO PART 26—UNIFORM REPORT OF DBE AWARDS OR COMMITMENTS AND

PAYMENTS FORM

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS OR COMMITMENTS AND
PAY:

1

NTS

1. Indicate the DT Opernting Adminkdization (OA) that provides
your Federal financial ausistance. (f asaistance cotues froem more
than one DA, use sepamia reporting forras for esch OA. If you s sn
FTA reclplony, indicate your Vimdor Number In the spece provided.

2, 1 you are en FAA recipieni, Indicate the relevant AIP Numbers
vovered by this report. 1f more thaa six, sitech & seperato sheet,

3. Specily the Fedoml fiscal year (I.e., Octobor | - September 30) in
which the covered reporting period falls.

4. State lhe date of submission of this report,

5. Check Iha spproprinto box that i the @ poriod
that the dats provided In fble report covern. If this mon is due
June }, dain shoutld caver Octobar 1 — Murch 31. 1f this report s
due Decernber 1, data should cover April 1 — Septamber 30, I thle
report iz due o the FAA, data should cover the entiro year.

6. Name of the recipient.

7. Steto your snaval DBE goals) established for the Federl flscal
year of this report fo be yubmitied to and spproved by the relovant
OA Your Oversll Goal lo 1o be reported an well te the breakdown
for specifle Race Conseicus and Race Neutral Goals (both of which
inchude geadzr-conscioun/neutral goals), The Race Coneclous Conl

jon thould be based on programs that Focus on and provide

seflls only for DBEs, The use of cantract goals in & primary
expmple of & Race Consclous measure, The Race Neutrsl Goal
portion should inclide programs that, while benefiting DEEs, are
not solely focused on DBE fimms. For ekwmple, & small business
outresch progmm, fechnical assistance, prompt payment
clauses can susist a wide varioty of businesses in addition 1o
helping DBE fimna,

§-9. The smounts in ltems 8(A)9{(T) should include all types of
pﬂme contracls lwnnled and all types of subconlmcl.s awarded or

| wrvices,
constrection, purchase of materals or luppllu. leaso o7 purchese of
equipment and eny other types of services, All dollar nmounts are
o refleet only the Fedoral share of such cootrscts, snd shauld be
rounded to the nearest dollar.

8(A). Provide the for all prime contracts
asnisted with DOT funds thal were awarded durlng this reporiing
period,

8(B). Provide the tatal_numbes of sll prime contrects assisted wiih
DOT funds that were ewsrded during this reporting poriod

8(C) From the total dollsr emount awarded in ilem B(A), provide
tho dollar amount awsrded to certified DBEs during thin reporting
period,

B(D). From lhe totsl number of prime contracts wwarded in item
8(B), specify the numher swarded to cedtificd DBEs during this
reporting period,

$(B). From the tolal dollars swarded in 8(C), provide ihe dollar
amounl awarded (o DBEs though the use of Race Conscious
methods. See the defiaition of Race Conscious Gosl in item 7 and
the explanation of project types in Item B to include in your
calculation,

8(F), From thy jots] number of prime gontrach swarded in (D),
specify the number swarded to DBBs through Race Consclous
methods.

'(ﬂl From the 1otal doliar smount wkarded in iem B(C), provide
awirded fo centifled DOEs through the e of

llne Neutral methods.  Sce the deflnition of Raco Neuwirsl Geal in

fiem 7 andd the oxplanation of project syges in flem 8 to lusludo,

#(H). From the toisl number of prime contracts awarded in 8(D),
wpecily the number awerded 1o DHES throagh Race Neutral methods.

8(1). QFall prime contracts swarded this reporling period, caloulsts
\he parceniays going 1 DBEs. Dlvide the dollar amount im item
8(C) by the dollar amount in ltem B(A) to dedive thls percentage.
Round percentags 1o the nearest tonth-

HARHT). Trema S(ARS{) nre derived in the same way aa llems B(A)
801, ‘excep! that (hess caleulaticns ahould be based on subcontracts
mther than prime contrects, Unlike pride vontracts, raay
only be swarded, subcontracia ray be either awarded or commlifed.

10{A}-1 1{1). For all DBEs awarded prime <ortracty ond awaded of
camniited subtontructs as indicated la B(C) (1) and H(C)(D), break
the date down further by lots] dollar smount 83 well ma the rumber
of oll contracty going to esch ethaic group as well =e 1o none
niuwlly women. m'omu'wm Ineiudu those DiHs who

f the d  groups
llrudy Tlsted, but ldn ero detormined ellglble (or the DDE program
on sn individual basis {e.5. o Caiicasien malo with a dissbility), The
TOTALS value in 10{H) should equal Lthe sum of 8(C) plos %C), and
slmilirly, the TOTALS value in 11(H) thould equsl the e of 8(D)
plus (D), Colurmn [ atould only be filled om If thls report is due
on December [, us indicated in flom 5. The velues for this column
wre derlved by adding the values reported in column H In your firat
report with the values reported in this second report.

12(A}. Provide tho ol number of prime contracts completed
during this reponiing perlod that had Rece Conscloun goals, Race
Convcious contiacts ars thote with conmract goals of another Rece
Conacious mensure.

12{B). Provide th totel doliar valur of prime contracts completed
this ceporting period that had Race Conscloun goals.

12(C). Provide the total doliar amouat of DBE participation on sll
Race Consclous prime contracl compleled this roponing period
that waa necassary lo meet the confract gosiy on them, This spplics
only to Race Consclous prime contescts,

12(D). Provide fhe schunl totel DIEE participation in dollsra on the
i rime contract pleted thls ing period.

nce F
12{lf). OFf all the prime ' leted bl peniod,
caleulote the pereentage of DBE particlpation. UivHr the netus)

total dollar smount in 12(0) by the total doller value provided in
12(B) to derive thls percentage. Round fo the nearest tenth,

13(A)-13(B). ltorns 13(A)-13(E) nre derived in the same menner ss
ltems 12(A)-12(B), excepl these figures should be based on Race
Neutral prime contacts (i.¢. those with no rece consclous measures).

14(A)-14(B). Calculste the lolals for esch column by sdding Lhe
race conscious and neutrnt figurss provided in each row sbove.

15. ized
16.
17

18,

Name of the Auth thls form.

ol the

Phone nuraber of Ibe Authorized Reprezentative.
Fax number of the Authorized Representative,
s«Submit your completed repost L yeor Regloual or Divielon Offica
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[64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35656, June 16, 2003]

APPENDIX C TO PART 26—DBE BUSINESS
DEVELOPMENT PROGRAM GUIDELINES

The purpose of this program element is to
further the development of DBEs, including
but not imited to assisting them to move
into non-traditional areas of work and/or
compete in the marketplace outside the DBE

program, via the provision of training and
assistance from the recipient.

(A) Bach tfirm that particlpates in a recipi-
ent’s business development program (BDP)
program 1s subject to a program term deter-
mined by the recipient. The term should con-
sist of two stages; a developmental stage and
a transitional stage.
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(B) In order for a firm to remaln eligible
for program participation, 1t must continue
to meet all eligibility criteria contained in
part 26.

(C) By no later than 6 months of program
entry, the participant should develop and
submit to the recipient a comprehensive
business plan setting forth the participant'’s
business targets, objectives and goals. The
participant will not be eligible for program
benefits until such business plan is sub-
mitted and approved by the recipient. The
approved business plan will constitute the
participant’s short and long term goals and
the strategy for developmental growth to the
point of economic viability in non-tradi-
tional areas of work and/or work outside the
DRBE program.

(D) The business plan should contain at
least the following:

(1) An analysis of market potential, com-
petitive environment and other business
analyses estimating the program partici-
pant’s prospects for profitable operation dur-
ing the term of program particlpation and
after graduation from the program,

(2) An analysis of the firm's strengths and
weaknesses, with particular attention paid
to the means of correcting any financial,
managerial, technical, or labor conditions
which could impede the participant from re-
celving contracts other than those in tradi-
tional areas of DBE participation.

(3) Specific targets, objectives, and goals
for the business development of the partici-
pant during the next two years, utilizing the
results of the analysis conducted pursuant to
paragraphs (C) and (D)(1) of this appendix;

(4) Estimates of contract awards from the
DBE program and from other sources which
are needed to meet the objectives and goals
for the years covered by the business plan;
and

(5) Such other information as the reciplant
may require,

(E) Each participant should annually re-
view its currently approved business plan
with the recipient and modify the plan as
may be appropriate to account for any
changes in the firm’s structure and redefined
needs. The currently approved plan should be
considered the applicable plan for all pro-
gram purposes until the recipient approves
in writing a modified plan. The recipient
should establish an anniversary date for re-
view of the participant’s business plan and
contract forecasts,

(F) Bach participant should annually fore-
cast in writing its need for contract awards
for the next program year and the suc-
ceeding program year during the review of
its business plan conducted under paragraph
(E) of this appendix. Such foracast should be
included in the participant’s business plan.
The forecast should include:
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(1) The aggregate dollar value of contracts
to be sought under the DBRE program, reflect-
ing compliance with the business plan;

(2) The aggregate dollar value of contracts
to be sought in areas other than traditional
areas of DBE participation;

(3) The types of contract opportunities
being sought, based on the firm’s primary
line of business; and

(4) Such other information as may be re-
quested by the reclpient to aid in providing
effective business development assistance to
the participant.

(@) Program participation is divided into
two stages; (1) a developmental stage and (2)
a transitional stage. The developmental
stage 1s designed to assist participants to
overcome thelr social and economic dis-
advantage by providing such assistance as
may be necessary and appropriate to enable
them to access relevant markets and
strengthen their financial and managerial
skills. The transitional stage of program par-
ticipation follows the developmental stage
and is designed to assist partioipants to
overcome, insofar as practical, their soclal
and economic disadvantage and to prepare
the participant for leaving the program.

(H) The length of service in the program
term should not be a pre-set time frame for
either the developmental or transitional
stages but should be figured on the number
of years considered necessary in normal pro-
gression of achieving the firm's established
goals and objectives. The setting of such
time could be factored on such items as, but
not limited to, the number of contracts, ag-
gregate amount of the contract recelved,
years in business, growth potential, etc.

(I) Beglnning in the first year of the transi-
tional stage of program participation, each
participant should annually submit for in-
clusion in 1ts business plan a transition man-
agement plan outlining spocific steps to pro-
mote profitable business operatlons in areas
ather than traditional areas of DBE partioi-
pation after graduation from the program.
The transition management plan should be
submitted to the recipient at the same time
other modifications are submitted pursuant
to the annual review under paragraph (E) of
this section. The plan should set forth the
same Information as required under para-
graph (F) of steps the participant will take
to continue its business development after
the expiration of 1ts program term.

(J) When a participant is recognized as suc-
cessfully completing the program by sub-
stantially achieving the targets, objectives
and goals set forth in its program term, and
has demonstrated the ability to compete 1n
the marketplace, its further participation
within the program may be determined by
the recipient.
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(K) In determining whethser a concern has
substantially achieved the goals and objec-
tives of its business plan, the following fac-
tors, among others, should be considered by
the recipient:

(1) Profitability;

(2) Sales, including improved ratio of non-
traditional contracts to traditional-type
contracts;

(3) Net worth, financial ratios, working
capital, capitalization, access to credit and
capital;

(4) Ability to obtain bonding;

(5) A positive comparison of the DBE’s
business and financial profile with profiles of
non-DBE businesses in the same area or
similar business category; and

(6) Good management capacity and capa-
bility.

(L) Upon determination by the reciplent
that the participant should be graduated
from the developmental program, the recipi-
ent should notify the participant in writing
of ita intent to graduate the firm in a letter
of notification. The letter of notification
should set forth findings, based on the facts,
for every material issue relating to the basis
of the program graduation with specific rea-
sons for each finding. The letter of notifica-
tion should also provide the participant 46
days trom the date of service of the letter to
submib in writing information that would ex-
plain why the proposed basis of graduation is
not warranted.

(M) Participation of a DBE firm in the pro-
gram may be discontinued by the recipient
prior to expiration of the flrm’s program
term for good cause due to the failure of the
firm to engage in business practices that will
promote 1ts competitiveness within a reason-
able period of time as evidenced by, among
other indicators, a pattern of inadequate per-
formance or unjustified delinquent perform-
ance. Also, the recipient can discontinue the
participation of a firm that does not actively
pursue and bid on contracts, and a firm that,
without justitication, regularly fails to re-
spond to solicitations in the type of work it
is qualified for and in the geographical areas
where it has indlcated avallability under its
approved business plan, The reciplent should
take such actlon if over a 2-year perlod a
DBE firm exhibits such a pattern.

APPENDIX D TO PART 26—MENTOR-
PROTEGE PROGRAM GUIDELINES

(A) The purpose of this program element is
to further the development of DBEs, includ-
ing but not limited to assisting them to
move into non-traditional areas of work and/
or compete In the marketplace outside the
DBE program, via the provision of training
and assistance from other firms. To operate
a mentor-protégd program, a recipient must
obtain the approval of the concerned oper-
ating administration.

49 CFR Subtitle A (10-1-05 Edition)

(B)Y1) Any mentor-protégé relationship
shall be based on a written development
plan, approved by the recipient, which clear-
ly sets forth the objectives of the parties and
thelr respective roles, the duration of the ar-
rangement and the services and resources to
be provided by the mentor to the protégé.
The formal mentor-protégé agreement may
set a fee schedule to cover the direct and in-
direct cost for such services rendered by the
mentor for specific training and assistance
to the protégé through the life of the agree-
ment. Services provided by the mentor may
be reimbursable under the FTA, FHWA, and
FAA programs,

(2) To be eligible for reimbursement, the
mentor's services provided and associated
costs must be directly attributable and prop-
erly allowable to specific individual con-
tracts. The recipient may establish a line
item for the mentor to quote the portion of
the fee schodule cxpected to be provided dur-
ing the life ol the contract. The amount
claimed shall be verified by the recipient and
pald on an incremental basis representing
the time the protégé 1s working on the con-
tract. The total individual contract flgures
accumulated over the life of the agreement
shall not exceed the amount stipulated in
the orlginal mentor/prolégé agreement.

(C) DBEs involved in a mentor-protégé
agreementl must be independent business en-
tities which meet the requirements for cer-
tification as defined in subpart D of this
part. A protégé firm must be certifled before
it begins participation in a mentor-protegé
arrangement. If the recipient chooses to rec-
ognize mentor/protégé agreements, it should
establish formal general program guidelines.
These guidelines must he submitted to the
operating administration for approval prior
to the recipient executing an individual
contractor/ subcontractor mentor-protégé
agreement,

APPENDIX E TO PART 26—INDIVIDUAL
DETERMINATIONS OF SOCIAL AND
ECONOMIC DISADVANTAGE

The following guldance is adapted, with
minor modifications, from SBA regulations
concerning social and economic disadvan-
tage determinations (see 13 CFR 124,103(c)
and 124,104).

SOCIAL DISADVANTAGE

1. Soclally disadvantaged individuals are
those who have been subjected to raclal or
ethnic prejudice or cultural blas within
American soclety because of their identities
as members of groups and without regard to
thelr individual qualities. Social disadvan-
tage must stem from circumstances beyond
their control. Evidence of individual social
disadvantage must include the following ele-
ments:
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(A) At least one objective distinguishing
feature that has contributed to social dis-
advantage, such as race, ethnic origin, gen-
der, disability, long-term residence in an en-
vironment isolated from the mainstream of
American society, or other similar causes
not common to individuals who are not so-
clally disadvantaged;

(B) Personal experiences of substantial and
chronlc social disadvantage in American so-
ciety, not in other countries; and

(C) Negative Impact on entry into or ad-
vancement in the business world because of
the disadvantage. Recipients will consider
any relevant evidence in assessing this ele-
ment. In every case, however, recipients will
consider education, employment and busi-
ness history, where applicable, to see if the
totality of circumstances shows disadvan-
tage in entering into or advancing in the
business world.

(1) Education. Recipients will conslider such
factors as denial of equal access to institu-
tlons of higher education and vocational
training, exclusion from social and profes-
sional association with students or teachors,
denial of educational honors rightfully
earned, and social patterns or pressures
which discouraged the individual from pur-
sulng a professional or business education.

(2) Employment. Recipients will consider
such factors as unequal treatment in hiring,
promotions and other aspects of professional
advancement, pay and fringe benefits, and
other terms and conditions of employment;
retaliatory or discriminatory behavior by an
employer or labor union; and social patterns
or pressures which have channeled the indi-
vidual into non-professional or non-business
fields.

(3) Business history. The recipient will con-
sider such factors as unequal access to credit
or capital, acquisition of credit or capital
under commercially unfavorable  clr-
cumstances, unequal treatment in opportu-
nities for government contracts or other
work, unegual treatment by potential cus-
tomers and business assoclates, and exclu-
sion from business or professional organiza-
tions.

II. With respect to paragraph I1.(A) of this
appendix, the Department notes that people
with disabilities have disproportionately low
incomes and high rates of unemployment.
Many physical and attitudinal barriers re-
main to thelr full participation in education,
employment, and business opportunities
avallable to the general public, The Ameri-
cans with Disabilities Act (ADA) was passed
in recognition of the discrimination faced by
people with disabilities. It Is plausible that
many Individuals with disabllities—espe-
clally pcersons with soverc disabilities (e.g.,
stgnificant mobllity, vision, or hearing im-
pairments)}—may bhe socially and economi-
cally disadvantaged.
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IIT. Under the laws concerning soclal and
sconomic disadvantage, people with disabil-
itles are not a group presumed to bes dis-
advantaged. Nevertheless, recipients should
look carefully at individual showings of dis-
advantage by individuals with disabilities,
making a ocase-by-case judgment about
whether such an individual meets the cri-
teria of this appendix. As public entities sub-
jeot to Title II of the ADA, recipients must
also ensure their DBE programs are acces-
sible to individuals with disabilities. For ex-
ample, physieal barriers or the lack of appli-
cation and information materials in acces-
sible formats cannot be permitted to thwart
the access of potential applicants to the cer-
tification process or other services made
avallable to DEEs and applicants.

ECcONOMIC DISADVANTAGE

(A) General. Economically disadvantaged
individuals are socially disadvantagcd indi-
viduals whose ability to compete in the free
enterprise system has been impalred due to
diminished capital and credit opportunities
as compared to others in the same or similar
line of business who are not socially dis-
advantaged.

(B) Submission of narrative and financial in-
formation.

(1) Each individual claiming economic dis-
advantage must describe the conditions
which are the basis for the claim in a nar-
rative stalement, and must submit personal
financial information.

(2) [(Reserved]

(C) Factors to be considered. In considering
diminished capital and credit opportunities,
reciplents will examine lactors relating to
the personal financial condition of any indi-
vidual claiming disadvantaged status, in-
cluding personal income for the past two
years (including bhonuses and the value of
company stock given in lieu of cash), per-
sonal net worth, and the fair market value of
all assets, whether encumbered or not. Re-
cipients will also consider the financial con-
dition of the applicant compared to the fi-
nancial profiles of small husinesses in the
same primary Industry classification, or, if
not available, in similar lines of business,
which are not owned and controlled by so-
cially and economically disadvantaged indi-
viduals in evaluating the individual's access
to credit and capital. The financial profiles
that recipients will compare Include total
assets, net sales, pre-tax profit, sales/work-
ing capital ratio, and net worth,

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2)
of this appendix, recipients will attribute to
an Individual claiming disadvantaged status
any assets which that individual has trans-
ferred to an immediate family member, or to
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a trust, a beneficiary of which Is an imme-
diate family member, for less than fair mar-
ket value, within two years prior to a con-
cern's application for participation in the
DBE program, unless the individual claiming
disadvantaged status can demonstrate that
the transfer is to or on behalf of an imme-
diate family member for that individual’s
education, medical expenses, or some other
form of essential support.

(2) Recipients will not attribute to an indi-
vidual claiming disadvantaged status any as-
sots transferred by that individual to an im-
mediate family member that are consistent

49 CFR Subtitle A (10-1-05 Edition)

with the customary recognition of special
occaslons, such as birthdays, graduations,
anniversaries, and retirements.

(8) In determining an individual's access to
capital and credit, reciplents may consider
any assets that the individual transferred
within such two-year period described by
paragraph (D)(1) of this appendix that are
not oonsidered in svaeluating the individual's
assets and net worth (e.g., transfers to char-
ities).

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
36669, June 16, 2003]
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APPENDIX F' TO PART 26—UNIFORM CERTIFICATION APPLICATION FORM

INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE (DBE)
PROGRAM UNIFORM CERTIFICATION APPLICATION

for say question in thls [

(aking care to Indicate on each attached sheet/copy the section snd mumber of this applicstiva (o which It refare. =

NOTE: 1fyou require nddltisns

Saction 1: CERTIFICATION INFORMATION
A. Prior/Other Certifications

Check the appropriste box indicating for which
program your firm is currently cenified. IF you are
elready certified as @ DBE, indicate in the appropriate
box the name of the cerlfying agency that has
proviously ceriified your firm, and also Indicate
whether your firn has undergone an onaile visit, If
your firm hes aircady undergone an onsite
visivreview, indicste the most recent dste of that
review and the wtate UCP that conducted the review.
NOTE: If your firm is cwrently cortified under the
SBA's 8(s) and/or SDB progrems, you may nal have
10 complete thia spplication. You should contact your
atate UCP w0 find out about a strearnlined appiication
proceas for firms (het are already certified under the
8(n) nod SDB programs.

Prior/Other Applications and Privileges

Indicate whether your flrm of any of 1he pereona listed
has avar withdrswn an spplication for o DBE program
or an SBA 8(a) or SOB geogram, or whethor any huveo
over been denied cenlfication, decentifled, debarred,
suspended, or had bidding privileges denied or
resiricied by pny slale or local egency or Federal
eallty. If your answer is yos, indicate the date of such
aciion, idenlify tho name of lbe agency, and explain
Tully the nature of e action in the space provided.

Section 2: GENERAL INFORMATION

A.

Contact Information

(1) State the name end title of the person who will
sorve as your [irm's primary contect under this
application.

State (he legal name of your firm, ag indicated in
your firm's Artioles of Jncorporation or charter.
Stata the primary phone number of your firm.
State a secondary phone numbe, (fany.

Stato your firm's fax number, if sny.

State your firm'a or your conlacl person's omsil
wddress

State your firn's wobsite address, if any.

State the atreel address of your flma (i.e., (he

physical locatlon of il offices — gof » post office

‘box address).

(9) State the malling address of your fitm, if it is
different from your flrm’s streel address.

Buriness Profile

(1) Tn the box provided, briefly describe the primary

business and professional activilies in which your

firma engages.

State the Federal Tax ID number of your fimm as

provided on your flrm's filed tax returns, if' you

have one, This could also be the Social Securily

number of the owner of your firm.

Siate the date on which your firm wes uflicially

established, ss mated in your finn's Ariicles of

Incorparation or charter,

@

[©)]

plaase attach {0 sheats or coples s needed,
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State the dete on which you and/or esch other
owrer took ownerehip of Lhe fimm.
Check the appropriste box (hat describes the
rosnner in which you and ench other owner
acquired ownership of your fima. If you checked
"Olber,” onpluin in the space provided.
Check the appeopriate box that indicaies whether
your finm is “for profu.”
DNOTE: If you checked “No,” then you do NOT
qualify for tho DBE program and therefore do not
oeed lo plete the reet of this ication. The
DBE program requires all particlpating firmus be
for-profil enterprises.
Cheok the appropriate box that describes the legal
form of ownership of your firm, as indicated in
your firm's Arlicles of Incorporatlon or charter.
If you checked “Other,” bricfly exphin in the
space provided.
Check the approprlate box thai indicates whether
your firm hes ever oxisted under different
ownership, a different type of ownewhip, or &
different neme. [f you checked “Yes,” specily
which and briofly explain tha circumstances in
the space provided.

Indicele in the spaces provided how many

employecs your firm has, specifying the aumbar

of employces who work on a full-time and part
time basis.

(10) Specify the (otal gross receipts of your firm for
cach of the past thees yesrs, a3 declared in your
firm*s filed tax returms,

Relutionahips with Other Bual
(1) Check the npproprinie bux that indicales whether
your firm is co-loceted al eny of ita busincss
locations, or whelher your firm shares s
(elephone number(s), a post ofTice box, any office
spece, a yard, warchouse, other facilitics, any
equipment, or any office stafl wilh any other
buslness, urgenization, or enlily of any kind. 1f
you enswered “Yes,” then specify the name of
the other (lon(s) and briefly explnin the nasture of
the shared facilitics or other ilems in the npace
pravided.

Chack the appropriate box that indicales whelher

at prosent, or al eny time in the past:

{8) Your fimm has been » subsidiary of any other
flrm;

(b) Your firm consisted of s parinership in

which one or more of (ko partnen ace other

©

m

(8

=

[C)

£

=

@

(¢) Your finm has owned any percentage of any
other firm; and

(d) Your firm has had any subsidinrics of ils
own.

Check tho appropritc box that indicates whether

8ny other (i hes ever had an ownership interest

in your firm.

(&)
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(4) ) you snswercd “Yes” to any of the questions in
(2)(a)-(d) or (3), idonfy the name, addreas and
typo of business for esch,

X late Family Member Busi
Check the appropriste box that indioates whelher sny
of your immediate family bors own o7 B
another company [ fimily ber™ s
any person who is your father, mother, husband, wife,
son, daughter, brother, sister, grandmother,
grandfather, grandson, gr gh thor-in-law,
or father-in-law. 1f you answered “'Yes,"” provide the
name of asch relallve, your volationship to them, the
name of the company they own or manage, the type of
business, and whether they own or mansge the
company.

4t

Section 3: OWNERSHIP

Identily sl Individuals or holdlag corupenles with any
ownership interest in your firm, providing the
juformation requested betow (il your firm has more
1ban ane owner, provide completed coples of this section
for each additional owner):

Al

Background Information

Glve the namp of the owuer.

State his/her title or position within your firm.

Glve his/her home phone number.

State hisher home (street) address.

Check the appropriate box that indicates this

owner's gender.

Cheok the sppropriale box that indicates this

owner's ethnicity (check all that apply). If you

checked "Other," specify this owner’s athnic

group/identity not olherwiso listed.

Check the appropriste box Lo indicate whether

this owner Is a U 8. citlzen.

1 this owner is nol a U.S. citizen, chock the

approprints bax that Indicates whetier this owner

is & lawfully admilled permeanent resident, 1If thie

owner is nelther a U.S. cilizen nor a lawfully

admitted permaneni resident of the U.S., then this

owner is NOT eligible for certification as a DBE

owner. This, h , does nol ily

disqualify your firm altogether from the DBE

progmm if another owner is & U.S. citizen or

lawfully admitted permanent resident and meels

the program's other qualifying requi

Owaership Interest

(1) State the numbor of years during which this

owner has been an owner of your firm.

(2) Indicato the doliar value of this owner’s initial

investment 1o acquire an ownership inlerest in

your firm, broken down by cash, real estate,
i and/or other i

State the percentage of lotal ownership control of

your firm thet this owwicr possesses,

State the familial relationship of this cwmer ta

each other owner of your firm,

Indicate the number, percenlage of the folal,

class, dals acquired, and method by which this

ownor acquired his/her shares of stock in your

firm,

(U]
®

[©)]
@
*)
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(6) Check ihe epproprlatc box thet indicates whethor
this owner performas a meanagement or
eupervisory funclion for any other business. If
you checked “Yes,” state the vame of the other
busincss and this ownor's function or title held in
that business.

Check the appropriste box Lhat indicstes whether
this owner owns or works for sny other firm(x)
that has any relationship with your firm. If you
checked “Yes,” idenlify the name of the other
business and this ownor's function or title held in
thet business. Bricfly deacribe the nature of the
business relationship in Uhe space provided.
Disadvantaged Stanua

NOTE: You only ueed to complete this section for
ench owner that s applylng for DBE qualification
(e, for each aowner who is elaiming to be “suclally
and fcally dissdvantaged” snd whose
ownership interest lo to be counted toward the
control and 51% ownership requiremonts of the
DBE program)

(1) Indicate in the space provided the total Personal
Net Worth (PNW) of cach owner who is applying
for DBE qualification. Ute tho PNW calculator
form at the end of this applicstion to compute
cach awner’s PNW.

Check the appropriate box that indicates whether
any trust has cver been created for the benefil of
this disedvanteged owner. Il you smswered
“Yes,” briefly explain the nature, history,
purpose, and curent value of the trusi(s).

U]

(2]

-~

Section 4: CONTROL
A.

Identify yowr firm's Officers and Board of
Directors:

(1) In the spaco provided, state the aame, litlo, date
of appointment, ethniclly, and gender of each
officer of your firm,

In the space provided, state the name, lille, datc
of appoiniment, ethnicily, snd gender of cach
individual serving on your firm's Bosrd of
Directora,

Check the apfiropriato box thal Indicates whether
any of your firm's officers andlor direcior lined
above perform a management or supervisory
funetion for any athor business. If you anawerod
“Yes,” idenufy each pereon by nams, his/her title,
tho name of the other busincas in which s/ is
involved, and his/her function performed in lhat
other business.

Check the approprinto box that indlcales whether
any of your firm’s officers and/or directora Jinled
above own or work for any othoer firm(s) that has
o telmionship with yous firm. I you answered
“Yes,” identlfy the name of the firm, the offlcer
ar direclor, and the nalure of hisher business
relationship with that other firm.

@

3

@

. Identify your firm's management parsonnsl (by

name, tile, ethnieity, and gender) who eontrol your
firm in the follewing nreas:



(1) Making financiel decisions on your firm's behalf,
including the acqulsllion of lines of credit, surety

bonds, supplics, eic.;

(3] and bidding, includi fation of
cost bid preparation and submisal
(3) Negolinting and contmect exccufion, including

participation in any of your lirm’a nogoliations

and axecuting contracts on your firm’s behaif,

Hiring and/or firing of management personnel,

including Interviewing snd conducling

performance evaluations;

Field/Production oporstions supervision,

including sile suporvision, scheduling, project

management services, cic.;

Offico managemeni;

Mesketing and salos;

Purchasing of major aqulpnient;

Signing company chocks (for any purpose); and

(10) Conducting any other fimancial I

your firm’s behall not otherwise tisted.

(11) Chack the nppropriate box that indicete whether
any of the persons limed in (1) through (10)
sbove perform a mansgement or supervisory
function for any other business. If you answered
“Yes,” idenlify each person by name, his/her title,
Lhe name of the other business in which vhe i
involved, nnd his/her function performed [n ihet
olher businas.

(12) Check the appropriate box thal indicates whether
any of tho persons listed in {)) through (30)
ebove own or work [or any gihar [inn{s) that has
a relationship with yoar fim. 1€ you snswered
"“Yes,” identify tho name of the firm, the name of
the person, and the nature of his/her business
relationship with that other fimn

@

. Indicate your firm's inventory lo the following

categories:

(1) Equipment

State the type, make and modei, and current

doller valus of each plece of equipment held

and/or used by your firm, [ndicate whether each

picco is sither owncd or leased by your firm.

Veblcles

Siate the type, make snd model, and cusrent

dollar value of each motor vehicle held and/or

uged by your firm. Indicate whether cach vehicle

is either owned or leased by your firm.

Office Space

State the strcet address of each olfice space hetd

and/or used by your firm  Indicete whether your

flrn owns or leases the offica space and the

current dollar value of thal property or its lonse.

Storage Space

State the strect address of each stomgo space held

and/or uged by your fimm. Indicate whether your

firm owns or lesses the storage space and the

curront dollar valuc of that property or its lease.

. Does your firm rely on ssy other flrm for
lons or employee payrofi?

Check tho approprists box thal indicsles whether your

firm relics on sny other firm for managoment

functions ov for employee payroll. 1f you answered

a

-~

®

@
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“Yes,” briefly explnin the nsiure of that rellance and
the exleni lo which the other firm carries oul such
functions,
Financhal Information
(1) Banking Information

(s) State the namo of your fimm's bank.

{b) Slate the main phone number of your fim’s

bank branch.

{c) Stata ths address of your firn's bank branch.

Bonding Information

{a) State your {Ima's Binder Nuraber.

(b) State the name of your firm's bond agent
and/or broker.

{c) Stato your egent’s/broker’s phone number.

()

©)

@]

State your sgont'wbroker’s addross.
Sate your firm's bonding iimits {in dollzes),
spexifying both the Aggregate and Project
Limits,
Identify all sources, amounts, snd purposes of
awoney loaned to ysur firm, including the names of
porsons or firms securiag the foan, If ather than the
Alsted owner:
Siate the aamo and sddress of cach saures, (he nams
of the person securing the losn, the original doller
amount and the cumront balance of cach loan, and the
purpose for which each loan was mads 1o your fimL
List all contributions or transfers of assets to/from
your fvs and 0/from uny of {t owners aver the
past two years:
Indicate in lhe spaces provided, Ihe type of
contribution or assel that was tramsferred, Its current
dollar value, the person or firm from whom it was
transferred, (be person or firm to whom it was
ferred, the rolutionship b tho \wo persons
and/or firmy, and the date of the tranafer.
List curreat licenses/permits held by aay owner er
emplayee of your flrm.
List the name of cach person in your finm who holds a
professionsl Jicense or permit, the type of license or
permit, the expiration date of the permit or licenss,
and the license/parmit number and lssuing Stats of the
license or permit.
List the three Iargest contracts completed by your
Nrm o the past three years, If any.
List the neme of esch owner or contractor for each
contract, the name and location of the projecis under
each contract, the \ype of work performed on each
contrect, and the dollar valuo of cach contract.
List the Ikree Jargest nctive jobs on which your
firm Is currently working.
For cach active job listed, state the name of the prime
coniractor and tho project number, the location, the
type of work performed, the project start dale, (he
anlicipated completion date, and the dollar value of
lhe contrasL,

AFFIDAVIT & SIGNATURE

Carefully read the attached sfidavit in its entirety,
Flll in the required information for each bisnk space,
and sign and duto Lhe affldavit in the presence of
Notary Publlc, who must Lhen nolarize the form.
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DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PART 26

UNIFORM CERTIFICATION APPLICATION

ROADMAP FOR APPLICANTS

@ Should T apply?
o ]l your firm at least 51%-owned by a socially and economlcally disadvantaged
dual(s) who also 15 the firm?

o s the disadvantaged owner a U.S, citizon or lawfully edmitted p ident of the
Us.?

o Is your firm a small business that meets the Small Business Administration's (SBA’s) sizo
standard and doos not exceed $17.42 million in gross annual roceipts?

o Isyour firm organized as a for-profit businoss?

=p Ifyou answered “Yes” to all of the questions above, you may be eligible to
participate in the U.S. DOT DBE program.

@ Is there an easler way to apply?
If you are currently cextified by the SBA as an 8(a) and/or SDB finm, you may be eligible for a streamlined
certification application pmcesl Under this process, the certifying agency lo which you are applying will

accopt your ourrent SBA kage in lieu of requiring you to fill out and submit this form.
NOTE: You must still meet the reqnlremenu for the DBE program, Including undergolag am on-site
review.

()] Be sure to attach all of the required documents llsted In the Documents Check Lst at the end
of this form with your completed application.

@ Where can I find more information?
o U.S. DOT - hitpi/foudbuweb.dot.govibusiness/dbe/index.hitm| (this site provides uscful links to

the rulea and regulations g ing the DBE progr questions and , and other
pertinent information)
o SBA — hitp:/wyrw.ntis.govinalcs (provides a listing of NAICS codes) and

(prrovndes a listing of NAICS codes)

hutp:/iwww.sbagovisizefindexiableofsize.bimi
o 49 CFR Part 26 ‘lhn Tules and remlladom ﬁ°"°"“"ﬂ the DBE program)

Under Sec. 26.107 of 49 CFR Part 26, dated February 2, 1999, if at eny III'M u:n Depmmmt or a recipient hus

reason to beliove that any person or firm has willfully and knowingly p information or made
false statements, the Dopartment may initlate suspension or det p gs against the person or firm
unider 49 CFR Part 29, Governmentwide Deb and Susp ) and Governmentwide

Requirsments for Drug-free Workplace (grants), ke enforcement ncﬂon u.udgr 49 CFR Part 31, Program Fraud
sod Civil Remedies; and/or refer the matter Lo the Department of Justice for criminal prosecution under 18 U.S.C.
1001, which prohibits folss statements in Federal 0

Pago10f8
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Section 1: CERTIFICATION INFORMATION

A. Prior/Other Certlflcations
Is your firm currently certificd for | O3 DBE | Name of certifying agency:
any of the following programs?
(1 Yes, check appropriate box(es)) Has your firm’s state UCP conducted an on-site visit?

QYes,on / [/ _ State: QNo
Q8(s) | ®STOP! Ifyou checked either the B(g) or SDB box, you may not
TG SDB | have to complete this application. Ask your state UCP about the

streamlined application process under the SBA-DOT MOU.

B. Prior/Other Applicatlons and Privileges
Has your firm (under any name) or any of ils owners, Board of Directors, oflicers or management personnel, ever
withdrawn an gpplication for any of the programs listed sbove, or ever been denied certification, decertified, or
debarred or suspended or otherwise had bidding priviloges denied or restricted by any state or local agency, or
Federal entity?

QYes,on__/__/ ONo

If Yes, identify State and name of state, local, or Federal agency and explaip the nature of the action:

Section 2: GENERAL INFORMATION

Al Contact foformation

(1) Contact person and Title: (2) Logal name of firm:
(3) Phone #: 1 (4) Other Phone #: [ (5) Fax #:
(6) E-mnil: [.(7) Website (if have one):
(8) Street address of firm (No £.0. Boy): City: Counly/Parish: Stale: Zip:
(9) Mailing address of firm ¢if different): City: County/Parish: tale: Zip
B, Business Profile
(1) Describe the primary activities of your firny: (2) Federal Tax LD (if any):
(3) This firm was established on I -[ (1) I'We hiave owned this firm since:  —
(5) Method of acquisition fcheck oll that opply):
Q Started new business O Bought existing busl Qlnherited business 1 Secured concesgion
O Merger or consolidation O Other feaplai
(6) Is your firm “for profit®? Q1Yes (No | ®@STOP! I your firm is NOT for-profit, then you do NOT qualify
for this program and do NO'T need to fill out this application.
Pege2of 8
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(7) Type of firm (check all that apply):

Sole Proprietorship

Partnership

Corporation

Limited Liability Partnership

Limited Lisbility Corporation

Joint Veature

O Other, Dosecribe: _

() Has your firm ever existed under differert ownership, a diffecent type of ownership, or o different name?

01 Yes QNo
If Yes, explain:

copodo

(9) Number of employees: Full-time Part-time Total
{10) Specify the gross receipts of the flrm for the last 3 years: Year Total receipis §
Yoar Total receipis $
Year Total receipis §

C. Relationships with Other Businesses
(1) Is your finm co-located at any of its business locations, or does it share o telephone number, P.0. Box, office

spece, yard, warehouse, facilities, equipment, or office staff, with any other businoss, arganization, or entity?
Q Yes QNo

If Yea, identify: Other Firm’s name:
Explain nature of shared fecilitica:

(2) At present, or st any time inthe | () been a subsidiary of uny other firm? O Yes ONo

past, has your firm: (b} consisted of a partnership in which one or more of the partners are other
finms? OYes ONo |
(¢) owned any peccentage of any other flrm? O Yes ONo
() had any subsidiaries? O Yes ONo

(3) Has any other firm hud an ownership interest in your firm nt present or ot any time in thepast? O Yes O No
(4) IF you answered “Yes" to any of the questions in {2)(e)-{d) kndlor (3), identify the following lor esch (attach
extra sheets, if needed);

. Name Address Typo of Business
2,
3
D. Immediate Famlly Member Businesses
Do say of your immedinte family members own or manage another company? O Yes O No
1 Yer, then list (attach extra sheess, {f needed):

i Company Tpe of Business Qv or Manage?
1.
2.

Page 3 of 8
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Section 3: OWNERSHIP

Identify all individuals or holding compnnies with sny ownership Interest in your firm, providing the
Information requested below (if more than one owner, atiach separate sheets for each additional vwner):

A Background Information

(1) Name: | (2) Title: | (3) Home Phone #:

(4) Home Address (sireet and number): City: Sute Lip.

(5) Gender: 0 Male O Female (6) Bihwic group membership (Check alf thar apply):

{7)U.S. Citizen: O Yes U No 0 Black Q Hispanie Q Native American

: - O Asian Pacific Q Subcontinent Asian

(8) Lawfuily Admitted Permanent Resident: | Other (specify)

OYes ONo

B. Ownership lnterest

(1) Number of years as owner: (2) Initial invesiment Type Dallar Yalug

{3) Percentoge owned: to acquire ownership  Cash 3

(4) Familial relationship to othor owners: interest in firm. Real Eslate §

Bquipment §

l Other $

(5) Shares of Stock:  Number Percentage Class Date asquired Ivisihod Acauired
{6) Does this owner perform a mansgement or supervisury function for uny other business? O Yes O No

1 Yes, Identify: Nanie of Buiness: FuncthonTitle;

(7) Does this owner own or wotk for any ather ficm(s) that has a relationship with this firm (eg., ownership interest,
shared office space, financial i leases, p I sharing, erc.)? 0 Yes O No

if Yes, identify: Namo of Busi Function/Tillo:

Nalure of Business Relalionship:

C. Dissdvaptaged Status — NOTE: Complete this pection only for each owner applylag for DBE qualification
{Le, Tor ench owner clalming to be vocially and economically disadvantaged)
(1) What is the Personal Net Worth (PNW) of the owner(s) spplying for DBE qualification? (Use and atrach the
Personal Net Worth calculator form at ihe md of this applicalion; attach additional sheets if more than one owner is applying)

(2) Has any trust been created for the benefit of this disadvantaged owner(s)? O Yes CINe
If Yes, explain (asiach odditlonal sheess if needed):

Page 4 of B
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Sectlon 4: CONTROL
A. Identify your firm®s OfMcers & Bonrd of Directors ({f ailinional space ix required, attach o seperate sheet):
Name Title Date Appolnted Ethnielty Gender
l:_)':).ﬂkm ()
o
SN
L ()
€,
(1) Boardof | (n)
Directars (b}
| ()
| ()
(e)

(3) Do uny of the persons ligted in (1) andlor (2) above perform a management or supiervisory function for any othet
business? Q Yes O No
If Yes, identify for each: Person: Title:
Dusinesy: Function:
{4) Do any of the persons listed (1) and/or (2) above own or work for any olher firm(s) thet has a relationship with

this firm (e.g., ownership interesi, shared office space, financial gHif leares, p ! sharing, etc.)? O Yes QNo
If Yes, identify for each; Finn Name; R —

B. Identify your flrm’s management personnel who control your flrm in the followlng aress ({/ more thon
two persons, allach a sepanie hecij:

Narme Title Ethnicity | Gender

(1) Finuncisl Decisions 8,
{ bifioy for acquisition of lines of b
surety ba 1 el ) E

(2) Eatimating and bidding 8.
b.

{3) Negotiating and Contract 8,
| Excouti b,
(4) Hiring/firing of 8.
personnel b.
(5) Field/Production Operati 8.
Supervisor b.
{6) Office management [
b,

{7) Marketing/Sales 3
b.

(8) Purchasing of major a,
qul b.
(9) Authorized to Sign Comp a,
Checks (for any purpose) b.
{10) Authorized to make a.
Financial Transactions b,

Page 50f8
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(11) Do eny of the persons listed in (1) through (10) above perform a manngement or supervisory function for any
other business? Q Yes ONo
If Yes, identify for each; Person: Title:

Business: Function:
(12) Do any of the persans lsted in (1) through (10) above own or work for any othier firm(s) that has a relationship
with this firm (e.g, ownership interist, skared offite space, fimanciol g leases, p I sharing, etc.)?
QO Yes QNo

If Yes, identify for each: Firm Nama: Parson:
Nature of Business Rclationship:

C. Tadicate your flrm's L y in the g ries (attach addifional sheess if nesded):

(1) Equipment
Type of Equipment Make/Model Current Valne Owned or Leased?

®
(®)
©

() Vehleles
Type of Vehicle Make/Model Current Value Owned or Lessed?

®)
®)
(0

[£)] Office Space
| Street Address Owned or Leased? | Currant Value of Property or Lease
(a)

®)

) Storaje Space
| Street Address Owned or Leased? | Current Value of Property or Lease
(@

®)

D. Does your firm rely on sny other flrm for lons or employee payroliz O Yes O No

I Yes, explain:

E. Financlal Information
(1) Banking Information:
(n) Name of bank: (b) PhoneNo: ()

(c) Address of bank: City: State: Zipt

Page6 ol 8
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(2) Bonding Information: 1f you have bonding capacity, identify:  (a) Binder No:

(b) Name of sgent/brok (c) PhoneNo: () _

(d) Address of agent/broker: Ciry: State: Zip:
(e) Bonding limit: Aggregate limit $ Project limit §

F. Identify all eources, amounts, and purposes of money loaned to your flrm, including the names of amy
) persons or firms securing the loan, If other than the listed owner:

338

Name of Source Address of Source Name of Person Orlgloal Current Purposs of Lean
Securing the Loan Amount Balance
L
2.
3.
G. List all ibutions or tr of aseots to/from your firm and to/from any of its owners ovar the
past two years (ertich addiional sheety if neeided)s
Contribution/Astet | Dollar Value From Whom To Whom Relationship Date of
Transforred Transferred Transfer
5
2.
3.
H. List current licenses/permits held by any owaner and/or employee of your firm (e.g, confractor, enginear,
archileet, eteMattach adilittonal sheets If seedded):
Nume of License/Permit Holder Type of License/Permit Expiration | License Number
Date and State
1.
2,
3.
L List the three largest contracts completed by your firm in the past three years, il any:
Name of Name/Location of Type of Work Performed Dollar Value of
|___Ownar/Contractor Project Contract
1
2.
3.
Page 7 of B



Office of the Secretary of Transportation

Pt. 26, App. F

J List tho three Iargest active jobs on which your firm Is currently working:
Name of Prime Location of Type of Work Project Anlicipated Dollar
Contractor and Project Project Start Date | Completien | Valus of
Number Date Contrset
1
2,
3
PageBof8
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DBE UNIFORM CERTIFICATION APPLICATION SUPPORTING DOC UMENTS CHECKLIST
In order (o complete your application for DBE certification, you must attach copiea of all of the following
docurments 33 they spply to you and your firm.

49 CFR Subtitie A (10-1-05 Edilion)

Waork experience resumes (include places of hip/employ with ponding dates), for
all owners and officers of your firm

Personal Financiel Statement (form avaitable with this application)

Personal tax retums for the past three years, if applicable, for each owner claiming disadventaged
status

Your firm’s tax returns (gross receipts) and all related schedutes for the past three years

D d proof of contributions used to acquire ownership for each owner (e.g., both sides of
cancelled checks)

Your firm's signed losn ag security g and booding forms

Descriptions of all real estate (including office/storage space, ete.) owned/leased by your firm and
documented proof of ownership/signed leases

List of equiprent leased and signed lease agreements

List of construction equipment and/or vehicles owned and titles/proof of ownership

Documented proof of any tranafirs of aasets to/from your firm and/or to/from sny of its owners over
the past two years

Year-end balunce sheets and incoms statements for the past three yeara (or life of firm, if less than
three years); n new business roust pravide & current balance sheet

All rel li liconse | forms, permits, and hsul authority forms

DBE and SBA 8(a) or SDB cerlifications, denials, and/or decertifications, if applicable

Bank authorizetion and sigaatory cards

Schedule of salaries (or other ion or ion) paid to all officers, managers, ownere,

14

and/or directors of the firm
Trust agreements held by any owner claiming disadvantaged status, if any

0O 0O0ODO 0O 000 OO0 OO0 DO D

i 1 Ve
O  Original and any amended Partnership or Joint Venturc Agreements

Official Articles of Incorporution (signed by the state official)

Both sides of all corporate stock certificates and your firm’s stock transfer ledger
Shereholders’ Agresment

Minutes of ail stockholders and board of directors meelings

Corporate by-laws and sny emendments

Corp bank resolution and bank sigs cards

Official Centificate of Formation and Operating Ag with eny d (for LLCs)

[nsyulnla)s)s]e]

D ted proof of hip of the comp

Insurance agreements for cach truck owned or operated by your firm

Title(s) and registration certificate(s) for each truck owned or operted by your {im
List of U.S. DOT numbers for ench truck owned or aperated by your firm

ocoo

@  Proof of warchouse ownership or lease
O  List of product lioos carried
Q  Listof distribution equipment owned andfor leased

NOTE: The specific state UCP to which you are applylng may have additional required

documents that you must aléo supply with your application. Contact the sppropriate
certifylng ngency to which you are applying to find out if more is required.
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This form must be signed and notarized for gach owner upon which disadvantaged status is relied,

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON AND/OR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL

CIVIL AND CRIMINAL PENALTIES AVAILABLE PURSUANT TO APPLICAPLE FEDERAL AND

STATE LAW.
{ __(ﬁdlnnmepnnled).sweuornﬁrmunderpennltyoﬂnwthutlam
(mio) of firm (ﬁrrn nam} and that 1 have read and
di d all of the q in this spplication and that all of the & i and subrmitted

in this application and its attachments and supporting documents are true and comvect to the best of my knowledge,
and that all responses to the questions are full and complete, omitting no material information. The responses

Tude all fel information y to fully and accurately identify and explain the operations, capabilitics
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

I recognize that the information submitted in this application is for the purpose of inducing certification approval by
a government ageucy. Iund d that a go' agency may, by means it deems appropriate, determine the
accuracy end truth of the staterents m the npplmhon. and I authorize such agency to contact any entity named in
the application, and the named firm’s bondi banking institutions, credit agencies, contractors, clients,
and other certifying agencies for the purpose of vanfymg the information supplicd and determining the pamed
firm's eligibility.

1 agree to submit to government sudit, examination and review of books, records, documents aad files, in whatover
form they exist, of the named firm and its affiliates, inspection of its place(s) of business and equipment, and to
permnit interviews of its principals, agents, and employees. T understand that refusal to permit such inquiries shall

be grounds for denial of certification.

If ded o or sub I agree to promptly and directly provide the prime if any, end the
Department, recipient agency, or federal ﬁmding egency on an ongoing basis, current, complete and accurate
information regarding (1) work perft d on the project; (2) pa: and (3) proposed changes, if any, to the
foregoing arrangements.

1agree to provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change in the information contaiaed in the original application within 30 calendar days of such change (e.g.,
ownership, addreéss, telephone number, otc.).

I

1 ucknowledge and agree that any misrepresentations in this application or in gtoa or

will be grounds for inating any or sub which may be lwmled.. denial or
revocation of cemﬁcauon. suspension and debarment; and for initiating aclion under federal and/or state law
concerning falge statement, fraud or other applicable offenses.

1 certify that I am a socially and ically disad ged individual who is an owner of the above-referenced
firm seeking certification as a Dlsadvnntaged Business Enterprise (DBE). In support of my application, I certify
that ] am a member of one or more of the following groups, and that I have held myself out as a member of the
group(s) (circle all that apply):

Female Black American Hispanic A
Native Anierican Asian- Pacific American
Sub Asian Ameri

Other (specify)
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1 coxtify that I am socially disedventaged becauso I have been subjected to racial or ethnic prejudice or cultural bias,
or bave suffered the effects of discrimination, because of my identity as & member of one or more of the groupa
identified above, without regard to my individual qualities.

I further certify that my personal net worth does not exceed $750,000, and that I am cconomically dlssdvantaged
because my ability to compete in the freo enterprine ayatern has been impaived duo to diminished oapilal and credit
opportunities as compared to others in the same or similar line of business who are not sooisily and economically
disadvantaged.

1 deolarc under penalty of porjury that the information provided in this application and supporting documents is true
and correct,

Bxecuted on _(Date)

Signature

(DBE Applicant)

NOTARY CERTIFICATE

[68 FR 36669, June 16, 2003]
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FortSmithj
TRANSIT

Moving Fort Smith Forward

Small Business Program

DBELQO - Transit Superintendent
P.O. Box 1908
Fort Smith AR 72902
Phone: 479-783-6464
Fax: 479-788-6525



A. Overview

Fort Smith Transit’s (FST) small business program implements strategies that will facilitate
competition by SBEs on DOT-assisted projects. The small business program will assist FST in
creating opportunities for race and gender-neutral participation on DOT-assisted projects.

For this program, a small business is defined as one meeting the requirements of a 49 CFR Part
26 for a “Small Business Concern”. SBE’s meeting this definition, regardless of race, gender or
socio-economic status, will be considered for inclusion in the small business program. SBEs
shall be certified as small businesses with the US Small Business Administration
(www.SBA.gov), the Arkansas Economic Development Commission (www.arkansas.gov) or the
Arkansas Small Business and Technology Development Center (www.asbtdc.org). FST will use
these sources to verify SBE certification.

FST’s small business program will adhere to the following assurances:

1. All the strategies listed in this program are authorized under Arkansas state law.

2. Certified DBEs that meet the size criteria of 1.32 million or less in net worth are
presumptively eligible to participate in the program. This will be determined following a
review of a signed, notarized statement of personal net worth, with appropriate
supporting documentation.

3. There are no geographic preferences or limitations imposed on any federally assisted
procurements included in this program.

4. There are no limits on the number of contracts awarded to firms participating in the
program; however, every effort will be made to avoid barriers to the use of new,
emerging, or untried businesses.

5. Aggressive steps will be taken to encourage minority and women owned firms that are
eligible for DBE certification to become certified for the small business benefits as well.

A. Strategies

FST plans to use the following strategies to help eliminate obstacles for SBE participation on
DOT-assisted projects

® For large construction contracts (those over $1,000,000), FST will require bidders
on the prime construction contract to specify elements of the contract that are of a
size that small businesses can reasonably perform. This will be confirmed by an
acknowledgement as a part of the contract clauses, which includes the
contractor’s identification of small business subcontract possibilities.

@ After contract award, prime contractors will be required to provide FST with a list
identifying small business subcontracts on large procurements for verification and
reporting purposes. Contractors will also be required to verify small businesses

2



on the list can adequately perform the tasks to be completed. The project
manager will insure all work activities have met the required performance
standards.

] For large construction projects (those over $1,000,000) that can be reasonably
unbundled, FST will unbundle such construction contracts to a size that SBEs can
reasonably perform. For this case, the phrase “reasonably unbundled” refers to
projects that have work items that can be split from the project so that the project
can be performed by separate contracts in separate work areas. FST will
encourage other contractors to follow the same practice.

® FST will stress the benefits and development opportunities of being a certified
minority business enterprise to its vendors as well as other outside vendors.

® Assist applicants in the steps required to become a DBE firm and to be listed in
the state-wide publication.

° FST will encourage small business certifications by posting the small business
plan in our website (www.fortsmithar.gov)

B. Reporting

All race-neutral DBE participation obtained by the plan will be reported as part of the FSTs DBE
Reporting. In addition, FST will track the plan’s small business participation in the table below
by a review of the Arkansas Economic Development Commission’s small and minority business
directory on a frequent basis to determine small businesses utilization.

Fort Smith Transit Small Business Participation Reporting

Fiscal Year Federal Dollars to Percentage of Total Race-Neutral DBE
SBEs Federal Dollars to SBEs Participation
Ex. 2013 $20,000 3.9% 3.2%
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SMALL BUSINESS PROVISION
TITLE 49 CODE OF FEDERAL REGULATIONS PART 26

ARKANSAS SMALL BUSINESS
PROVISION CERTIFICATION
APPLICATION

10324 Interstate 30, P. O. Box 2261
Little Rock, Arkansas 72203-2261
Natasha Halbert, DBE Program Specialist
(501) 569-2259

Under Sec. 26.107 of 49 CFR Part 26, dated February 2, 1999, if at any time, the Department or a
recipient has reason to believe that any person or firm has willfully and knowingly provided incorrect
information or made false statements, the Department may initiate suspension or debarment proceedings
against the person or firm under 49 CFR Part 29, Governmentwide Debarment and Suspension
(nonprocurement) and Governmentwide Requirements for Drug-free Workplace (grants), take
enforcement action under 49 CFR Part 31, Program Fraud and Civil Remedies, and/or refer the matter to
the Department of Justice for criminal prosecution under 18 U.S.C. 1001, which prohibits false
statements in Federal programs.

NOTICE OF NONDISCRIMINATION

The Arkansas State Highway and Transportation Department (Department) complies with all civil rights provisions of federal
slatutes and relaled authorities thal prohibited discrimination in programs and activities receiving federal financial assistance.
Therefore, the Department does not discriminate on the basis of race, sex, color, age, national origin, religion or disability, in the
admission, access to and treatment in Department's programs and activities, as well as the Department’s hiring or employment
practices. Complaints of alleged discrimination and inquiries regarding the Department’s nondiscrimination policies may be
dirccted to Joanna P. MclFadden Section Head - EEO/DBE (ADA/504/Title VI Coordinalor), P. O. Box 2261, Little Rock, AR
72203, (501) 569-2298, (Voice/TTY 711), or the following email address: Joanna.McFadden@ahtd.ar.gov.

This notice is available from the ADA/504/Title V1 Coordinator in large print, on audiotape and in Braille.




GENERAL INFORMATION FOR THE
ARKANSAS SMALL BUSINESS PROVISION

The Arkansas State Highway and Transportation Department (Department) has
developed a Small Business Provision (SBP), under 49 CFR Part 26.39, to promote small
business participation. The intent of the SBP is to facilitate small business competition
by eliminating any obstacles that may prevent their participation as prime contractors or
as subcontractors.

In order to be considered as a small business the business must meet the following
criteria:

= Be an independent business whose viability does not depend on its relationship
with another firm or firms.

= It must be a for profit firm, which performs a commercially useful function and
is ready, willing and able to perform work on U.S. DOT assisted contracts.

=> The firm must also have total gross receipts of not more than $22.41 million
(over a three year average).

The owner(s) Personal Net Worth cannot exceed $1.32 million.

U

The firm must be an established business with sufficient assets and resources to
perform the work of their contracts.

U

Commercially Useful Function is:

= The firm must be responsible for execution of the work of the contract or a
distinct element of the work by actually performing, managing and supervising
the work involved.

Additional Information:

e AHTD’s program goal award amount will be $4-6 million. Set aside projects
will be utilized as needed to achieve program goals.

e You must be SBP certified and Pre-Qualified by the Department prior to
bidding on projects.

o Engineering and Architectural firms must turn in an annual FAR compliant
overhead rate audit prior to receiving a contract.

e There will be a yearly Annual Update required to be filled out and submitted to
the Department in order to stay SBP certified.



AHTD SMALL BUSINESS PROVISION CERTIFICATION APPLICATION

Is your firm currently O Yes ® STOP! If you checked yes, you do not have to complete this application.
certified as a DBE in the state

of Arkansas? o No

(1) Contact person and Title: (2) Legal name of firm:

(3) Phone #: (4) Other Phone #: (5) Fax #:

(6) E-mail (7) Website (if you have one):

(8) Street address of firm (No P. O. Box): City: County/Parish: State: Zip:

(9) Mailing address of firm (if different): City: County/Parish: State: Zip:

(10) Describe the primary activities of your firm:

(11) Federal Tax ID (if any):

(12) This firm was established on / /

(13) I/We have owned this firm since / /

(14) Method of acquisition (check all that apply):
Started new business

Bought existing business

Inherited business

Secured Consolidation

Merger or consolidation

Other (explain)

ocopoooag

(15) Is your firm “for profit”? &® STOP! If your firm is NOT for-profit, then you do NOT qualify for this program
Q Yes and do NOT need to fill out this application.

o No

(16) Type of Firm (check all that apply):
a Sole Proprietorship

Partnership

Corporation

Limited Liability Partnership

Limited Liability Corporation

Joint Venture

Other, Describe:

oo0oooco@DB

(17) Specify the gross receipts of the firm for the last 3 years: Year Total Receipts $

Year Total Receipts $

Year Total Receipts $




OWNERSHIP

Identify all individuals or holding companies with any ownership interest in your firm, providing the information
requested below (if more than one owner, attach separate sheets for each additional owner):

(1) Name: (2) Title: (3) Home Phone #:
(4) Home Address (street and number): City: State: Zip:
(5) Gender (Optional): (6) Ethnic group membership (check all that apply) (Optional):
a Male o Black
o Female O Asian Pacific
(7) U.S. Citizen: Q Hispanic
a Yes O Subcontinent Asian
a No 0 Native American
(8) Lawfully Admitted Permanent Resident: a Other (specify):
a Yes
a No

(9) What is the Personal Net Worth (PNW) of the owner(s) applying for Small Business qualification?

Personal Net Worth $

(10) Percentage owned:

(11) Familial relationship to other owners:

(1) Equipment

Type of Equipment

Make/Model Current Value Owned or Leased?

(a)

(b

(©)

(2) Vehicles

Type of Vehicle

Make/Model Current Value Owned or Leased?

(@)

(b)

©

List current licenses/permits held by any owner and/or employee of your firm (e.g., contractor, engineer, architect,
ele.) (attach additional sheets if needed):

Name of License/Permit Holder

Type of License/Permit Expiration License Number
Date and State

)

2

€)




List the three largest contracts completed by your firm in the past three years, if any:

Name of Owner/Contractor Name/Location of Project Type of Work Performed Dollar Value of
Contract
(1)
(¢)]
©))

List the three largest active jobs on which your firm is currently working:

Name of Prime Location of Type of Work Project Anticipated Dollar Value of
Contractor and Project Project Start Date Completion Contract
Number Date
0))
)
3

***Pre-qualified questionnaire must be completed prior to certification®**

SMALL BUSINESS CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKLIST
In order to complete your application for Small Business certification, you must attach copies of all the following
documents as they apply to you and your firm.

All Applicants
Q Personal Financial Statement (PFS) (form available with this application)

o Bank statement(s) for both checking and/or savings accounts, Mortgage Statement(s), and IRA Statement(s)
that include the name of the bank(s), name of account holder(s), and account balance(s) as stated on the PFS
Personal tax returns for the past three years, if applicable

Your firm’s tax returns (gross receipts) and all related schedules for the past three years

All relevant licenses, license renewal forms, permits, and haul authority forms

Notarized Affidavit (form available with this application)

[m]y iy m iy

Sole Proprietorship

Q Copy of assumed name certificate

Partnership or Joint Venture
a Original and any amended Partnership or Joint Venture Agreements

Corporation or LLC
a Official Articles of Incorporation (Signed by the state official)

u] Official Certificate of Formation (for LLCs)

NOTE: The specific state UCP to which you are applying may have additional required documents that you
must also supply with your application. Contact the appropriate certifying agency to which you are applying to
find out if more is required.




U.S. SMALL BUSINESS ADMINISTRATION

OMB APPROVAL NO. 3245-0188 il
EXPIRATION DATE: 09/30/2014

PERSONAL FINANCIAL STATEMENT

As of

Complete this form for: (1) each proprietor; (2) general partner; (3) managing member of a limited liability company (LLC); (4) each owner of 20% or more of
the equily of the Applicant (including the assets of the owner's spouse and any minor children); and (5) any person providing a guaranty on the loan. Return
compleled form to: 7(a) loans - to the lender processing the SBA application; 504 loans - to the Certified Development Company processing the SBA
application; Disaster loans - to the Disaster Processing and Disbursement Center at 14925 Kingsport Road, Fort Worth, TX 76155-2243; and 8(a)/BD
applicants who are individuals claiming social and economic disadvantaged status and their spouses - electronically at hilp://www.sba.gov or send hard
copy with paper application to either of the two following offices:

8(a) BD
only

Name

Mall to the following address, if your firm is
located In one of the states below:

Mail to the following address, If your firm is
located in one of the states below:

US Small Business Administralion
DPCE Centrat Office Duty Stalion
Parkview Towers

1150 First Avenue

10th Floor, Suite 1001

King of Prussia, PA 19406

Small Business Administration

Division of Pragram Certification and Eligibility
455 Markel Street, Glh Floor

San Francisco, CA 94105

MA, ME, NH, CT, VT, RI, NY, PR (Puerlo Rico), VI (US Virgin
Islands), NJ, PA, MD, VA, WV, DC, DE, GA, AL NC, SC, MS,
FL,KY, TN

IL, OH, ML, IN, MN, WI, TX, NM, AR, LA, OK, MO. 1A

Residence Address
City, State, & Zip Code

IBusiness Name of Applicant/Borrower

Business Phone

Residence Phone

ASSETS (Omit Cents) !7 LIABI_L_ITIES (Omj (Ee_n“i -

Cas'h onhand &inBanks .. . ... ... ..... $ | Accounts Payable . . .. ... .. ... . ... .. ...
Savings Accounts_, . ... ... ... .. .... $ | Notes Payable to Banks and Others . ... __
IRA or Other Retirement Account .., $ (Describe in Section 2)

(Describe in Section 5) Installment Account (Auto)_ ... ... ..
Accounts & Notes Receivable. . ... .. ... 3 Mo. Payments $

(Describe in Section 5) | Install t Account (Oth
Life Insurance-Cash Surrender Value Only  ~  § nstalliment Account (Olher) _____.............

(Complete Section 8) Mo. Payments $
Stocks and Bonds . « -« - - oo $ Loanon LifeInsurance. .. .....coeiniiiian..

(Describe in Seclion 3) MortgagesonRealEstate . . ... ... ...........
Real Estate. . . . oo o oo e $ (Describe in Section 4)

(Describe in Section 4) Unpaid Taxes . .. ......... T ———
Automobiles - Total Present Value $ (Describe in Section 6)

(Describe in Section 5, and incfude’ ™~ Other Liabilities

Year/Make/Model) Describ nS . t: ’ 7 )
Other Personal Property . . ... _..._...... $ ( (.-:sclr! ‘e in Section 7)

(Describe in Section 5) Total Liabilities- « « s c v o s essarsneneronsecvenss
Other Assets . .. ... ... . _ .. ..... § NetWorth « o oeve e i iiecccaannns

(Describe in Section 5) Total $ Totai
Sectlon 1.  Source of Income B 'Contingen_t Liabilities N -
Salary e $ |As Endorseror Co-Maker_ .. .. ...............
Net Investment Income_ ... ... ......... $ |Legal Claims & Judgmenls. ., ..............
Real Estate Income_ . ... ... ... ........ $ !Provision for Federal Income Tax _ .. _.........
Other Income (Describe below)* 3 | Other Special Debt | _

Description of Other Income in Section 1

*Allmony or child support payments need not be disclosed in "Other Income" unless It is desired to have such payments counted toward total incoma.

SBA Form 413 (08-11) Previous Editions Obsolete



Section 2. Notes Payable to Banks and Others. (Use attachments if necessary. Each attachment must be identified as a part of this statement and signed.)
Name and Address of Noteholder(s) | Original | Cument | Payment

Frequency = | How Secured or Endorsed
Balance Balance Amounl (mé%%\ly,etg.) | Typecr:? ollateral

1
|

| Section 3. Stocks and Bonds. (Use attachments If necessary Each attachment must be identified as a part of this statement and signed).

| Market Value | Date of |
|Quotation/Exchange | Quotation/Exchange |

| | |
i ! |
1 i ‘ ]

Section 4. Real Esmie Owned. - Jse attachment if necessary

| Number of Shares Name of Securilies K Cast Total Value

(List each parcel separately. Use attachment if necessary. Each attachment must be [d: dentiied as a partofthis |
statement and signed.) ) ) I

Proparly A | Property B ' Properly C I
Type of Real Estate (e.g. Primary T | ' _
Residence, Other Residence, Rental

Property, Land, etc.)
| Address

Date Purchased | |
|| Original Cost

Present Market Value |

Name & [
Address of Mortgage Holder

| Mortgage Account Number |

| Mortgage Balance |

|| Amount of Payment per Month/ |
' Year | |

Stalus of Mortgage |

. I

(Describe, and if anyl is pladged as security, state name and address of llen holder, amount of lian, terms |

|| Sectlons Other Personal Property and Other Assets. ol piatiant and i delliquant, descibe delaeiE).

Section 8. Unpaid Taxes. (Describe in detail, as to type, to whom payable, when due, amount, and to what properly, if any, a tax lien attaches.) |
I |

Section 7. Other Llabllitles. (Describe in detail.) _‘

SBA Form 413 (08-11) Previous Editions Obsolete 2



Sectlon 8. Life Insurance Held. (Give face amount and cash surrender value of policies - name of insurance company and beneficiarlas)

| autharize SBA/Lender to make Inquirles as necessary to verlfy the accuracy of the statements made and to determine my credltworthiness.
[ CERTIFICATION: (to be completed by each person submitting the information requested on this form)

I' By signing this form, | certify under penalty of criminal prosecution that all information on this form and any additional supporting information submitted

| with this form is true and complete to the best of my knowledge. | understand that SBA or its participating Lenders, or Certified Development Companies
| will rely on this information when making decisions regarding an application for a loan from SBA or an SBA Participating Lender, or for participation in

| the SBA 8(a) Business Development (BD) program.

I| Signature Date .
|
| Print Name Social Security No.
I
!
|
Signature Date
| Print Name Social Securily No. !

| NOTICE TO LOAN APPLICANTS: CRIMINAL PENALTIES AND ADMINISTRATIVE REMEDIES FOR FALSE STATEMENTS: ‘

| Knowingly making a false statement on this form is a violation of Federal law and could result in criminal prosecution, significant civil penalities, and a

| denial of your loan. A false statement is punishable under 18 U.S.C. §§ 1001 and 3571 by imprisonment of not more than five years and/or a fine of up to
$250,000; under 15 U.S.C. § 645 by imprisonment of not more than two years and/or a fine of not more than $5,000; and, if submitted to a Federally |
msured institution, a false statement is punishable under 18 U.S.C. § 1014 by imprisonment of not more than 30 years and/or a fine of not more than
$1 000,000.

| NOTICE TO APPLICANTS OR PARTICIPANTS IN THE 8(a) BD PROGRAM: CRIMINAL PENALTIES AND ADMINISTRATIVE REMEDIES FOR

| FALSE STATEMENTS:

| Any person who misrepresents a business concern's status as an 8(a) Program participant or SDB concern, or makes any other false statement in order

| to influence the 8(a) certification or other review process in any way (e.g., annual review, eligibility review), shall be: (1) Subject to fines and imprisonment

of up to 5 years, or both, as stated in Title 18 U.S.C. § 1001; (2) subject to fines of up to $500,000 or imprisonment of up to 10 years, or both, as stated in
Title 15 U.S.C. § 645; (3) Subject to civil and administrative remedies, including suspension and debarment; and (4) ineligible for participation in

| programs conducted under the authorily of the Small Business Act. |

PLEASE NOTE: The estimated average burden hours for the completion of this form is 1.5 hours per response. If you have questions or comments
conceming this estimate or any other aspect of this information, please contact Chlef, Administrative Branch, U.S. Small Business
Administration, Washington, D.C. 20416, end Clearance Officer, Paper Reductlon Project (3245-0188), Office of Management and Budget,
Washington, D.C. 20503. PLEASE DO NOT SEND FORMS TO OMB.

SBA Form 413 (08-11) Previous Editions Obsolete 3
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AFFIDAVIT OF CERTIFICATION
This form must be signed and notarized for each owner.

I (full name printed), swear or affirm under penalty of law that I am

(title) of applicant firm (firm name) and that I have read and
understood all of the questions in this application and that all of the foregoing information and statements submitted
in this application and its attachments and supporting documents are true and correct to the best of my knowledge,
and that all responses to the questions are full and complete, omitting no material information. The responses
include all material information necessary to fully and accurately identify and explain the operations, capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

I recognize that the information submitted in this application is for the purpose of inducing certification approval by
a government agency. I understand that a government agency may, by means it deems appropriate, determine the
accuracy and truth of the statements in the application, and I authorize such agency to contact any entity named in
the application, and the named firm’s bonding companies, banking institutions, credit agencies, contractors, clients,
and other certifying agencies for the purpose of verifying the information supplied and determining the named
firm’s eligibility.

I agree to submit to government audit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its affiliates, inspection of its places(s) of business and equipment, and to
permit interviews of its principals, agents, and employees. I understand that refusal to permit such inquiries shall
be grounds for denial of certification.

If awarded a contract or subcontract, I agree to promptly and directly provide the prime contractor, if any, and the
Department, recipient agency, or federal funding agency on an ongoing basis, current, complete and accurate
information regarding (1) work performed on the project; (2) payments; and (3) proposed changes, if any, to the
foregoing arrangements.

I agree to provide written notice to the Arkansas State Highway and Transportation Department of any material
change in the information contained in the original application within 30 calendar days of such change (e.g.,
ownership, address, telephone number, etc.).

I acknowledge and agree that any misrepresentations in this application or in records pertaining to a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awarded; denial or
revocation of certification; suspension and debarment; and for initiating action under federal and/or state law
conceming false statement, fraud or other applicable offenses.

In support of my application, I certify that I am a U.S. Citizen or lawfully admitted permanent resident of the U.S.,
and I am a member of one or more of the following groups, and that I have held myself out as a member of the
group(s) (circle all that apply) (optional):

Female Black American Hispanic American
Native American Asian- Pacific American
Subcontinent Asian American

Other(specify)
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I certify that on the Personal Financial Statement, I have listed all the financial institutions at which I have an
account, and all accounts held either individually or jointly with another person and that my personal net worth
does not exceed $1.32 million.

I declare under penalty of perjury that the information provided in this application and supporting documents is true
and correct.

Executed on (Date)

Signature

(Applicant)

NOTARY CERTIFICATE

STATE OF
COUNTY OF
Subscribed and swom before me, the undersigned Notary Public, this day of

,20

, Notary Public

My Commission Expires:
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U.S.DOT TIPS FOR GOAL SETTING ON
DBE PROGRAMS



R\'\&L\\M ‘6

U.S. Department of Transportation’s Tips for Goal Sctting on DBE programs

L. In General

As we have stressed before, it is extremely important to include all of your calculations and assumptions in your
submission. In other words, you must "show your work." When you submit your overall goals (and the race/gender-
neutral and race/gender-conscious portions of your goals), it is important that we can follow your thinking process.
Set out explicitly what your data sources were, what assumptions you made, how you calculated each step of the
process, efc. Along these lines, you should make sure that your goal submission contains a clear description of your
public participation process, a good summary of the comments received during that process and a summary of what
if any changes were made based on those comments. Without this information, it is difficult for anyone to evaluate
the actual goal you have selected. Goal submissions that are not accompanied by a written explanation of how the
goal was derived will be sent back for additional explanation.

IL Step One

The most important thing to remember about Step One of the goal setting process is that you are attempting to come
up with a measurement of the actual relative availability of DBEs to perform the types of contracts (both prime and
sub) that you intend to let. To say this another way, you are trying to determine what percentage DBEs (or firms that
could be certified as DBEs) represent of all firms that are ready, willing, and able to compete for DOT-assisted
contracting. This percentage is calculated by dividing the number of DBEs ready, willing, and able to bid for the
types of work you will fund this year, by the number of all firms (DBEs and non-DBEs) ready, willing, and able to
bid for the types of work you will fund this year. That is, the number of DBEs will be in the numerator, and the
number of all firms (DBEs and non-DBEs) will be in the denominator. This is true regardless of the type of data you
are employing to measure the relative availability (e.g., bidders list, census data and DBE directory, disparity study,
alternate method, etc.) In other words, whatever data is used, the ratio would be:

Ready, willing, and able DBEs

All firms ready, willing, and able
(including DBEs and non-DBEs)

Step One Base Figure=

To give a more specific example, if your work for the year involves both heavy construction and trucking, then:
where there are 44 DBEs in heavy construction and 14 in trucking, and 300 firms (DBEs and non-DBEs together) in
heavy construction and 150 firms (DBEs and non-DBEs together) in trucking, the ratio would look like this:

44 DBEs in heavy construction
+14DBEsintrucking  _ 58 _ ...

300 firms In heavy construction 450
+ 150 firms In trucking

The following points will assist you in calculating this percentage:

A. It is Not Acceptable to Use Past Participation as Your Step One Base Figure. This Step One Base Figure
must not be simply a restatement of your past history of participation. Instead, it must represent an attempt to
measure the availability of firms that are ready, willing, and able to compete, not just those who have won contracts



in the past. For example, assume that after performing the calculations above, you come up with a Step One Base
Figure of 12%. Assume also that in the past you have achieved 20% DBE participation. You may not simply
substitute 20% for your Step One Base Figure. The appropriate method for the consideration of past participation is
discussed below in the portions of this guidance dealing with Step Two of the goal setting process.

B. Use the Most Refined Data Available. When using census and other data organized by SIC codes or the NAICS
codes (which will eventually replace the SIC system), try to use the most refined data available. This will help you
to focus more precisely on the firms with which you or your prime contractors will actually be doing business and
help you to avoid overestimating the number of firms in either the numerator or the denominator. For both SIC and
NAICS, the data become more refined in the codes with higher numbers of digits. You should take steps to filter out
businesses that are not relevant to your calculations where possible. For instance, if you are using a bidders list, and
you are aware that some of the firms on that list do not perform the type of work you will contract out, then exclude
those firms from your calculation. If you are interested in further information on the NAICS system, you may want
to visit the Census Bureau website www.census.gov and look under the header for business, and find the link for the
NAICS system.

C. Look to Relevant Data Sources to Supplement Your DBE Directory. You should do everything you can to
ensure that your goal setting process truly reflects the actual availability of ready, willing, and able DBEs in your
local market area. Toward this end, if you are using your DBE Directory and census data in goal setting and you are
concerned that your DBE Directory does not accurately reflect the number of potential DBEs in your area, you
should seriously consider supplementing the number of firms in your DBE Directory for the purposes of goal-
setting. This is especially important because the census data represent all firms in your area whether or not they are
ready, willing and able to perform DOT-assisted contracts. If you do not take extra steps to ensure your list of DBEs
and potential DBEs is accurate, you may seriously underestimate the actual relative availability of DBEs. You may
do this by carefully examining lists of other DBEs and MBE/WBEs (Minority Business Enterprises/Women
Business Enterprises) from other sources, such as other state or local transportation agencies (if the contracting
opportunities are comparable), to determine whether they contain firms which should be considered ready, willing,
and able DBEs. You should also examine your own data bases such as vendor data bases, bidders lists, pre-bid or
pre-preposal conference attendance lists and outreach session attendance lists to determine whether these sources
might reveal firms that should be included in your list of ready, willing, and able DBEs. Of course, you must be
careful not to double count firms by including them on your list more than once. You also must remember that you
are checking these other sources for the purpose of goal setting only. In order to actually be included in your DBE
Directory, an otherwise eligible firm must take the additional steps of going through the certification process.

D. Explain How You Determined Your Local Market Area. Remember, the local market area is not necessarily

the same as the political jurisdiction in which you are geographically located. Instead, your local market area is the

area in which the substantial majority of the contractors and subcontractors with which you do business are located
and the area in which you spend the substantial majority of your contracting dollars. It is important that you specify
in your submission how you determined the boundaries of your local market area.

E. Ensure That Your Percentage Reflects an "Apples to Apples" Calculation. Whenever you are calculating
ratios, make absolutely certain that the DBE firms in the numerator and denominator are as similar as possible to the
DBEs and non-DBE firms in the denominator. For instance, if you include DBEs that do trucking in the numerator,
make sure to include DBEs and non-DBEs that do trucking in the denominator. Likewise if you are using a bidders
list, make certain that you use it for both your numerator and your denominator. In other words, if you are limiting
your denominator to only those firms who have actually provided bids or quotes on past contracting opportunities,
then be certain that your numerator is similarly limited to only those DBEs that have actually provided bids or
quotes in the past. Finally, if you are using a bidders list, remember that it must include all DBE and non-DBE
bidders and quoters whether they are prime or subcontractors and whether or not they were actually awarded a
contract or a subcontract.

F. Wherever Possible, Use Weighting. Weighting can help ensure that your Step One Base Figure is as accurate as
possible. While weighting is not required by the rule, it will make your goal calculation more accurate. For instance,



if 90% of your contract dollars will be spent on heavy construction and 10% on trucking, you should weight your
calculation of the relative availability of firms by the same percentages. In other words:

9 Wheavy consiruction DBEs +1 # trucking DBEs
"“\J# heavy construction fi ’ G al 1m§1nn Tirms

If you were using the number of firms in the example presented in the opening paragraph of this section, the
equation you would use would be:

44 heavy construclion DBEs Gmm o a4 (_u
[9 300 heavy construction ﬂrms)* 1 180 trucking fh'm)]x b [9(300)+ L 150)] x 100=

[9(.1407) + .1(0933)]:( 100= [.1320 + .ooss] X 100= 14.13

X mo-\ﬂim b' ‘y” of

] Step Ono Base Figure,
work to ba pacfarmed

In this example, therefore, your Step One Base Figure would be 14.13%. Of course, in your actual goal setting
process you will likely have many more than just two categories of contractors. Keep in mind the comments in
paragraph "B" above and remember that it is preferable to break down your work into the most refined categories of
contractors available and then perform your weighting calculations for each of those categories.

G. Address the Effects of Decertifications in Step One. If you have, or will imminently, decertify a firm (e.g., for
exceeding the Personal Net Worth (PNW) cap, or for other reasons) you should address the decertification of that
firm in Step One of the process by excluding the firm from the numerator of the ratio, but not from the denominator.
Likewise, if you know that a firm (DBE or non-DBE) has gone out of business or is no longer bidding for DOT-
assisted contracts, then that firm should be excluded from both the numerator and the denominator of your ratio.
Remember; in the vast majority of cases it is not appropriate to make adjustments based on the number of firms that
have been decertified because of PNW or other reasons in Step Two of the goal setting process. Instead these
adjustments should be made in Step One.

H. Do Not Make Adjustments Based Solely on Changes in the Amount of Federal Assistance You Expect to
Receive. It is never appropriate to adjust your measurements of relative DBE availability, either in Step One or in
Step Two, solely because the size of your contracting program will change in the next fiscal year. For example, if
you assume that non-DBEs will be able to expand to compete for a large influx of new program dollars, you should
make the same assumption about DBEs, absent specific evidence to the contrary. Of course, if the type of work for
which you expect to contract changes dramatically, this may impact your goal regardless of changes in the level of
funding you receive.

I. Feel Free to Suggest Other Ways to Calculate Availability. It is important to remember that the examples listed
in the rule are just that - examples. You may propose alternative methods of calculating Step One; just make sure
that any such alternative operates to measure the actual relative availability of DBEs.

I11. Step Two

Step Two of the goal setting calculation process is intended to adjust your Step One Base Figure to make it as
precise as possible. Under the rule, you must consider all evidence available in your jurisdiction to determine
whether such an adjustment is necessary. In this context, there are several factors you must consider in making your
Step Two adjustments if there are relevant and reliable data available. These factors include:



past participation (the volume of work DBEs have performed in recent years) or other measure of demonstrated
capacity;

evidence from disparity studies conducted in your market area (including relevant studies commissioned by other
contracting agencies in your market area);

statistical disparities in the ability of DBEs to get financing, bonding and insurance;

data on employment, self-employment, education and training, union apprenticeship programs; and

any other data that would help to better measure the percentage of work that DBEs would be likely to obtain in the
absence of discrimination.

Remember: while you must consider making adjustments to the base figure for all of the factors listed here, you are
not required to make such an adjustment. If the evidence does not suggest such an adjustment is necessary, then no
adjustment should be made. Moreover, if the evidence suggests that an adjustment is warranted, it is critically
important to ensure that there is a rational relationship between the data you are using to make the adjustment and
the actual numerical adjustment made. A clear explanation of which information sources you considered, how you
made your Step Two adjustment - or why you determined that no adjustment was warranted - is a very important
part of your overall submission.

A. Adjustments Based on Past Participation

A number of questions have arisen with respect to Step Two adjustments based on past participation. Below, we
address the questions we have heard most frequently.

1. What if, in the past, you were in noncompliance with the DBE regulations such that past levels of DBE
participation present either an unfairly high or unfairly low picture of DBE capacity? If, in the past, your DBE
program was implemented in noncompliance with the regulations in place at the time, it may be inappropriate to
make adjustments for past participation. If the noncompliance resulted in DBEs receiving either an unfairly high or
unfairly low percentage of contracts, you should not make an adjustment for past participation based on any year in
which the program was administered in noncompliance.

2. What if the Step One Base Figure and past participation figure are very similar? If your records suggest
levels of past participation vety similar to the number you calculated in Step One, then it is not necessary to make
any adjustment for past participation. For instance, assume that your Step One Base Figure is 21% and your past
participation figure is 22.4%. In that case, you do not need to make an adjustment for past participation.
Nevertheless, you must explicitly state that the reason you are not making an adjustment for past participation is that
your past participation has been very similar to your Step One Base Figure.

3. Are decertifications ever relevant in Step Two? As stated in Part IT above, it is almost never appropriate to
consider the decertification of DBEs in the Step Two adjustment process. There is one exception, however.
Decertifications may constitute a reason not to make an adjustment based on past participation where the newly
decertified firms account for all, or the overwhelming majority, of past DBE participation and you have good reason
to believe that other DBE firms will not be ready, willing, and able to participate in the contracts you intend to let.
For example, assume that your Step One Base Figure calculations establish that there are 15 DBE firms that perform
the type of work for which you expect to contract this year and that two of those firms will imminently be
decertified. Then, as stated above, you must exclude those two firms from the numerator of the ratio established in
Step One. In addition, if those two firms were responsible for all or the overwhelming majority of your past
participation, and there are no DBE firms poised to do similar types and volume of work, you should seriously
consider not making an upward adjustment based on past participation or reducing the upward adjustment to reflect
the fact that the firms in question are no longer available DBEs.

4, What if the types of contracts that you will let this year are very different from the types of contracts that
you have let in the past? If the types of projects you are letting this year are very different from the types of
projects let in recent years, you should not assume that your past rates of DBE participation are an accurate



reflection of DBE capacity in the type of work you will perform this year. In this scenario, you should seriously
consider not making an adjustment for past participation.

5. If you feel that an adjustment for past participation is necessary, how should you calculate the adjustment?
If you feel that an adjustment based upon past participation is warranted, and you cannot determine any more precise
way to make the adjustment, you may average the figure you obtained in Step One with a figure which represents
your past participation. In utilizing this method, you will obtain a more precise outcome if you are able to include a
number of years' worth of past participation.

a. Determining the Median Past Participation. The first step in adjusting your Step One Base Figure for past
participation is to determine your "median” past participation percentages. Your goal setting process will be more
accurate if you use the median (instead of the average or mean) of your past participation to make your adjustment
because the process of determining the median excludes all outliers (abnormally high or abnormally low) past
participation percentages. The following principles will help you calculate your median past participation
percentage:

i. The median is the middle number in any group of numbers.

ii. The best way to determine the median is to first arrange the values in a list from low to high. For example, the
numbers 3, 6, and 1 arranged from low to high is: 1, 3, 6.

iii. If you have an odd number of values from which to determine the median, just take the number which falls in the
middle. For example, 3 is the median of 1, 3, and 6.

iv. If you have an even number of values, then you should average the two numbers which fall in the middle. For
example, if you have the numbers 1, 3, 6 and 8, the median would be the average of 3 and 6 or 4.5.

v. If you only have two numbers, simply average those two numbers together.

b. Adjusting the Step One Base Figure with the Median Past Participation. With these principles in mind, you
may calculate your median past participation percentage and use that figure to adjust your Step One Base Figure by
taking the average of your median past participation figure and your Step One Base Figure. It is important that past
participation not be given disproportionate weight and therefore, you should not simply average your Step One Base
Figure with a whole list of past years' participation. Instead, you should average the Step One Base Figure with the
median of your past years' participation rates.

c. Example. An example may be helpful. Assume that your past participation for the past four years has been 18%,
15%, 12% and 11% and that your Step One analysis resulted in a Step One Base Figure of 9%. In order to obtain a
Step One Base Figure adjusted for past participation, you must do the following:

i. First, arrange your past participation values in order from low to high: 11%, 12%, 15%, 18%.

ii. Then take the middle percentage to obtain your median past participation percentage. If, as here, there are an even
number of percentages the median is derived averaging the middle two values (12% and 15%). Obtain the average
of 12% and 15% by adding them together and dividing by 2. In other words: 12% + 15% = 27%, 27% divided by 2
equals 13.5% Therefore, 13.5% is your median past participation percentage.

iii. Finally, obtain a Step One Base Figure adjusted for past participation by taking the average of the Step One Base
Figure and the median past participation. This average is obtained by adding together the Step One Base Figure
(9%) and the median past participation percentage (13.5%) and dividing by 2. In other words, 9% + 13.5% = 22.5%
divided by 2 = 11.25%. Therefore, 11.25% is your Step One Base Figure adjusted for past participation.

6. May you use only one year's worth of past participation to make an adjustment? In most cases, your result
will be more accurate if you use the median of several years to make your past participation adjustment. However, if
you feel that your goal will be more accurate if you use only one year's worth of past participation you may do so as
long as you fully explain your rationale. There is one caveat: if you use only one year's worth of past participation it
must be a year in which your goals were set in compliance with Part 26.



7. Must you consider making an adjustment for past participation even if the result of the adjustment might
be to decrease the overall goal? What if the adjustment will increase the overall goal? Yes, you must consider the
advisability of making adjustments based on past participation regardless of whether or not the adjustment would
result in increasing or decreasing the base figure derived in Step One.

8. Must you consider making an adjustment for past participation if this is the first time you have ever had a
DBE program? No, an adjustment for past participation is not required if you are developing a DBE program for
the first time and do not have any statistics on past DBE participation. Of course, if you do have statistics on past
DBE participation you should consider making an adjustment.

B. Other Factors in Step Two

With respect to the other Step Two factors outlined in the rule, we have heard a number of questions. The following
questions and answers may be of assistance to you as you consider Step Two of the goal setting process:

1. What additional sources of information should be considered in Step Two? In determining whether or not
your base figure should be adjusted to account for the effects of past discrimination, you should consider consulting
with the following organizations and institutions to determine whether they can direct you to information about past
discrimination in public contracting; discrimination in private contracting; discrimination in credit, bonding or
insurance; data on employment, self-employment, training or union apprenticeship programs; and/or data on firm
formation:

a. organizations serving or representing DBEs, minority-owned or women-owned businesses;

b. state or local offices of procurement;

c. federal, state or local offices responsible for enforcing civil rights laws;

d. state or local offices responsible for minority or women's affairs;

e. state or local offices dealing with business affairs, commerce or small businesses;

f. state or local offices dealing with the oversight of banks and other credit institutions (sometimes this is the state
treasurer's office);

g. state or local labor offices; local labor organizations; institutions of higher education within your state;

h. your state's Office of the Attorney General (for information about lawsuits related to contracting or obtaining
credit or bonding.)

If you choose to make adjustments to your base figure based upon any of this evidence of past discrimination, be
certain that there is a clear and rational relationship between the evidence and the adjustment. This is often very
difficult to do and depends entirely on the type of evidence you discover. You may want to contact a consultant or
local institution of higher education (departments of economics or statistics) to assist you in making these types of
adjustments. Whether or not you make an adjustment based on a particular piece of evidence, make certain that you
include a description of all of the evidence you considered with your submission.

2. What are "disparity studies” and why must I consider them? There is absolutely no requirement under the
rule that you conduct your own disparity study. Nevertheless, if one has been conducted for your market area, you
should consider the data the study contains. Many different types of studies have been referred to as "disparity
studies," and the term is used broadly in the regulation to mean any type of study designed to investigate the
existence of discrimination in contracting. Some disparity studies consist entirely of complex and lengthy statistical
analyses. Some focus less on statistics and more on the collection and organization of anecdotal evidence of
discrimination. Both types of studies should be considered in Step Two. Disparity studies vary widely in content and
quality. Despite this, all or part of a disparity study relating to your local market area may provide a rich source of
information for your goal setting process. If you are unsure about whether or not a disparity study relevant to your
goal setting process has been conducted anywhere in your market area, consult with state and local offices of
procurement and local government agencies responsible for enforcing civil rights laws and ask them if they know of
any such studies. Remember, you may find relevant information in studies commissioned by other contracting
agencies in your market area so be sure to examine any such studies for relevance to your goal setting process. If



you choose to make an adjustment based upon a disparity study, you must carefully explain precisely what the
disparity study evidence was and why the adjustment is warranted. In most cases it will be best to submit the
disparity study (or all of the relevant portions of the study) with your proposed goal. If you obtain a disparity study
conducted in your market area but, upon reading it, you determine that it is not relevant to your program or it is not
reliable, you should not make adjustments based on the study. In this case, simply state your reason for not making
the adjustment in your submission.

3. If you have reliable information about the characteristics of the firms available in your local market area,
should you use those characteristics to make adjustments in Step Two? If you have accurate information about
the characteristics of all the firms that are available to perform work for you such as their size, age, or past
experience, you should consider making adjustments to your Step One Base Figure to account for any impact these
factors might have on the capacity of firms to perform contracts for you. Of course, you will increasingly have
information about some of these factors as you compile a bidders list in accordance with section 26.11. Again, it is
important that any such adjustments be made with respect to both DBEs and non-DBEs in your market area. These
types of adjustments usually involve quite difficult calculations and will likely involve using regression analysis. If
you want to conduct these types of adjustments and do not have the in-house capacity to do so, you must obtain the
expertise necessary to make the adjustments correctly. You may want to consider obtaining assistance from a
consultant or local institution of higher education (e.g., departments of economics or statistics).

4. What if there is no additional information available related to your goal setting process? If no disparity
studies have been conducted in your market area, be sure to state that in your submission to your operating
administration. Likewise, if you are unable to find the other types of evidence or data relative to Step Two, make
certainyou state this in your goal submission.

IV. Calculating the Race/Gender-Neutral and Race/Gender-Conscious Split:

The race/gender-neutral and race/gender-conscious division of the goal is an exceedingly important component of
the goal-setting process. As is stated in section 26.51, you must meet the maximum feasible portion of your overall
goal by using race/gender-neutral means of facilitating DBE participation. You must also carefully explain why you
projected that you could achieve the level of race/gender-neutral participation you propose and the specific
reasoning and data that support your conclusion. Many of you have asked for assistance in determining what factors
to consider in projecting the portion of your overall goal that you will be able to meet through race/gender neutral
means. The following considerations may be helpful:

A. Consider the Amount by Which You Exceeded Your Goals in the Past. The amount by which you exceeded
your overall goals in past years can be a useful tool in helping you project the race/gender-neutral participation you
can expect in the future. For example, suppose that your past year's goal was 20%, but you obtained 30% DBE
participation. The 10% difference between goal and achievement represents participation that went beyond what you
told contractors they should do in order to meet the 20% goal. This 10% participation, then, was not made necessary
by race/gender-conscious provisions of your program. It may be reasonable for you to assume, as you make your
projected split between race/gender-neutral and race/gender-conscious measures for next year, that contractors will
again be able to achieve 10% participation over and above the race/gender-conscious portion of your overall goal. If
your overall goal were again 20%, this could be evidence supporting a decision for projecting 10% race/gender-
neutral and 10% race/gender-conscious split for the coming year.

Your projected split will probably be more accurate if you use past participation data from more than one year. As
noted in point #5 under "Adjustments Based on Past Participation,” it is advisable to calculate the median of the past
years' participation. For example, if your goal was 20% in each of the past three years, and your achievements were
21%, 22%, and 30%, the median amount by which you exceeded your goal was 2% (i.e., the median of 1%, 2% and
10%). You could then use this figure as evidence supporting a projection of 2% race/gender-neutral participation for
the coming year. If you do use only one year's past participation for this purpose, be sure that the year you use was
one in which you set your goal under the new Part 26 regulations.



B. Consider Past Participation by DBE Prime Contractors. If you obtained any of your past participation
through the use of DBE primes, then those attainments should be considered race/gender-neutral and can be used as
a basis for estimating a similar level of race/gender-neutral participation in the next program year. For instance,
assume that your goal for last year was 20% and your achievement was 20%. If a portion of that 20% resulted from
the participation of DBE primes - and thus from race/gender-neutral means - then it may be appropriate to assume
that you will be able to achieve similar results through the race/gender-neutral participation of DBE primes in the
future. Of course, in this instance it is especially important to ensure that you are comparing similar types of
contracts. For example, if last year's participation by DBE primes occurred in a type of contracting in which there
are many DBE primes, and this year you intend to do all of your work in industries in which there are few DBE
primes, then it would be inappropriate to assume that you will replicate similar levels of participation by DBE
primes.

C. Consider Past Participation by DBE Subcontractors on Contracts Without Goals. If you obtained any of
your past participation through the use of DBE subcontractors on contracts without DBE goals, then those
attainments should be considered race/gender-neutral and can be used as a basis for estimating a similar level of
race/gender-neutral participation in the next program year. For instance, assume that your goal for last year was 20%
and your achievement was 20%. If a portion of that 20% resulted from the participation of DBE subcontractors on
contracts without goals - and thus from race/gender-neutral means - then it may be appropriate to assume that you
will be able to achieve similar results in the future. Again, it is extremely important to ensure that you are comparing
similar types of contracts. For example, if last year's participation by DBE primes occurred in a type of contracting
in which there are many DBE subcontractors, and this year you intend to do all of your work in industries in which
there are few DBE subcontractors, then it would be inappropriate to assume that you will replicate similar levels of
participation by DBE subcontractors.

D. Consider MBE/WBE/DBE Participation Pursuant to Race/Gender-Neutral State or Local Programs. An
excellent source of information about how much DBE participation is likely in the absence of race/gender-conscious
measures may be found in similar state or local transportation construction projects that do not use any race/gender-
conscious measures at all. For example, if projects funded with purely state/local funds involve no race/gender-
conscious measures aimed at increasing the participation of DBEs and these projects achieve a median rate of 8%
DBE participation, then you may project that you will achieve 8% DBE participation in your contracting without
race/gender-conscious DBE goals. As above, your projection will be more accurate if you use the median of a
number of past years.

E. Consider Concrete Plans to Implement New Race-Reutral Methods. If you have instituted new and
comprehensive mechanisms aimed at obtaining additional DBE participation through race/gender-neutral means,
these efforts might provide the basis for estimating a greater level of race/gender-neutral participation for the
upcoming year. The key here is that any such efforts used to justify race/gender-neutral participation in the
upcoming fiscal year must be:

. new,
. ready for immediate implementation,

. described in detail, and

. likely to result in additional DBE participation.
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Evidence might include the establishment of a new, comprehensive mentor-protégée program aimed at providing
assistance to small businesses; a detailed plan to break up larger projects into smaller subparts for which small
businesses and DBEs will be more likely to be able to compete; or the institution of aggressive new efforts to
provide bonding and credit to small companies, including DBES, that have been unable to obtain it in the past.

F. Consider Past History of Inability to Achieve Goals. In determining how much of your goal you should meet
through race/gender-neutral means, another factor to consider is a past history of inability to meet goals. If you have
relied exclusively on race/gender-conscious measures in the past to meet your overall goals, but have not been able



to achieve them, this may justify relying exclusively on race/gender-conscious means to meet your goal for the
upcoming year. There are some caveats with respect to this particular factor in determining whether or not you will
be likely to achieve a level playing ficld through race/gender-neutral means. If the goal you have set under Part 26 is
significantly lower than your past goals, then your inability to meet your past goals is not a good justification for a
completely race/gender-conscious goal under the new rule. However, if your goal under Part 23 was 20% and you
only achieved 15% using entirely race/gender-conscious measures, that would be justification for using entirely
race/gender-conscious measures only if your goal under the new Part 26 is approximately 20% or higher. This does
not mean that you are prohibited from proposing to use race/gender-neutral means to meet all or part of your goal.
However, if you have a history of being unable to achieve reasonable goals in the past, you will have to demonstrate
some additional evidence for your contention that race/gender-neutral means will suffice to meet your goals in the
future. Such evidence might include the establishment of a new, comprehensive mentor-protégée program aimed at
providing assistance to small businesses or the institution of aggressive new efforts to provide bonding and credit to
small companies that have been unable to obtain it in the past.

G. Avoid Double-Counting. It is important to note that some of the types of evidence for race/gender-neutral and
race/gender-conscious projections outlined above cannot be used at the same time or it will result in overestimating
past race/gender-neutral achievements. For instance, if you both exceeded your goals and used DBE primes in the
same year - and thus the DBE primes contributed to you exceeding your goals - then you must be certain not to
double count the extent to which the participation of DBE primes provides a basis for a race/gender-neutral
projection in the next year. If you exceeded your goal by 10% and at the same time DBE primes accounted for 5%
of your total DBE participation, then the total race/gender-neutral participation value for that year would be 10%,
not 15%.

H. Monitor DBE Participation to Determine Whether You Need to Adjust Your Use of Race/Gender-
Conscious Measures. Of course, once you have projected how much of your goal can be achieved through
race/gender-neutral means, it will become critically important for you to monitor DBE participation during the year
to determine whether your projections were on target. Your projections are just that: projections. By monitoring
actual DBE participation you will be able to determine what, if any, midyear corrections are needed in your mix of
race/gender-conscious and race/gender-neutral measures used to achieve your goals. Remember: you must meet as
much of your goal as possible through race/gender-neutral means. Therefore, if it appears that part way through the
fiscal year that you are on track to exceed your goals, you should ratchet back your use of race/gender-conscious
goals. Likewise, if you are using all, or mostly, race/gender-neutral measures and it appears that you will not meet
your goal, you should consider instituting some race/gender-conscious measures or, at a minimum, more
aggressively implementing your race/gender-neutral measures.

V. Contact Us If You Need Further Assistance

Finally, as always, your operating administration is here to help. We understand that the new goal setting process
can seem daunting at first, but we also know that you are up to the task. Never hesitate to call early and often for
assistance while you are working on your goals. We will do everything we can to help you level the playing field
and ensure an equal opportunity for all firms to play a role in building and maintaining our nation's transportation
infrastructure.
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